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United States District (\)\\v\ U)v tlie Western Dis-

trict of Washington, Northern Division.

Civil Action—No. 884

CHESTER BOWLES, Administrator of the Office

of Price Administration on behalf of the

United States of America,

Plaintiff,

vs.

JAMES HENRY PACKING COMPANY,
Defendant.

COMPLAINT

Count I.

1. Plaintiff, as Administrator, Office of Price

Administration, brins^s this action for treble dam-

ages on l)ehalf of the United States, pursuant to

the provisions of Section 2005 (e) of the Emer-

gency Price Control Act of 1942 (Pub. Laws 421),

77th Con. 2nd Session 56 Stat. 23,) enacted Jan-

uary :^0, 1942, hereinafter called ^*the Act".

2. Jurisdiction of this Act is conferred on this

Court by Section 205 (c) of the Act and by said

Section 205 (e) of the Act.

3. At all times herein mentioned, tliere has been

in effect, pui'suant to the Act, INLaxinnun Price

Re<2:ulation No. 169—Beef and Veal Carcasses and

Wholesale' (^its, as amended (9 F. 15. 1121), estab-

lishinu' a niaxinnnn price for the connnodities enu-

merated ill the title thei'eof.

4. At all times li(M'einafter mentioned, James
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Henry Packing Company was a corporation en-

gaged in business of selling beef and veal carcasses

and wholesale cuts, as those terms are defined in

the said Maximum Price Regulation No. 169, as

amended, and the transactions hereinafter related

took place within the jurisdiction of this court.

5. Notwithstanding the provisions of the said

Maximum Price Regulation No. 169, as amended,

the said James Henry Packing Company did, be-

tween the 8th day of July, 1943, and the 8th day

of November, 1943, sell and deliver beef and veal

carcasses and wholesale cuts to many purchasers,

and receive payment therefor at prices in excess

of the maximum legal prices fixed in the applicable

Maximum Price Regulation; that the amount

charged and received from each of said purchasers

by the said James Henry Packing Company in

excess of the maximum legal price, and the date

of the receipt of the said excess, are shown in

plaintiff's Exhibit A, attached hereto and by this

reference made a part hereof as though fully set

forth herein. The said purchasers who purchased

the said beef and veal carcasses and wholesale cuts

did so in the course of trade and business.

6. Treble the amount by which the considera-

tions received in the said sales referred to in para-

graph 5 above exceeded the applicable maximum
prices, as established by the said Maximum Price

Regulation No. 169 as amended, is the sum of

$57,448.92.
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Wlierefore, plaintiff demands judgment on behalf

of the United States against James Henry Packing

Company in the sum of $57,448.92 and costs.

ROBERT C. FINLEY
District Enforcement Attorney

A. V. STONEMAN
Litigation Attorney [3]
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[Title of District Court and Cause.]

AMENDED ANSWER

1. Defendant admits the allegations of Para-

graphs 1, 2 and 3 of Count I. of plaintiff's com-

plaint.

2. Defendant admits the allegations of Para-

graph 4 of Count I. of plaintiff's complaint, except

that it denies that it was at the times therein men-

tioned engaged in the business of selling veal car-

casses, and wholesale cuts thereof, and denies that

the transactions in said paragraph referred to took

place.

3. Defendant denies each and every allegation

of Paragraph 5 of Count I. of plaintiff's said com-

plaint.

4. Defendant denies the allegation of Paragraph

6 of Count I. of plaintiff's said complaint.

AFFIRMATIVE DEFENSES

1. Defendant alleges that the individuals named

as lessors in Sheets 1 to 9, both inclusive, of Ex-

hibit ^A,' attached to and made a part of plaintiff's

said complaint, were each employees of the defend-

ant during the times shown respectively in said

Exhibit 'A' and that during said times the defend-

ant sold no beef or veal to any of said individuals.

2. Defendant alleges that this action was

brought under Section 205 (e) of the Emergency

Price Control- Act of 1942 in the name of Chester

Bowles, Administrator of the Office of Price Admin-

istration, but not by, said Administrator, and said
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action was instituted without authority from said

Administrator, and said Administrator has no right

or discretion under the provisions of said Emer-

gency Price Control Act of 1942, or any other law,

to delegate his authority to bring such an action,

nor did said Administrator attempt to delegate

such authority to the persons who instituted said

action, and the act of the [15] persons who insti-

tuted said action was without authorization in law

or in fact.

Wherefore, defendant demands that the above

entitled action be dismissed, and that it recover its

costs.

ALMON RAY SMITH
HENRY CLAY AGNEW

Attorneys for Defendant.

Copy reed. Oct. 31, 1944.

C. E. HUGHES
Atty. for Plff.

[Endorsed] : Filed Nov. 14, 1944. [16]

[Title of District Court and Cause.]

STIPULATION

To reduce to the minimum the number of witnesses

required for the trial of the above entitled

action, the parties hereto stipulate as follows:

1. That paragraphs I., II. and III. of plain-

tiff's complaint are hereby admitted.



James Henry Packing Company 13

2. That James Henry Packing Company, de-

fendant above named, is now, and was at all times

mentioned in plaintiff's complaint, a corporation,

engaged in the slaughter house and meat packing

business at Seattle, Washington, selling at whole-

sale, meats and meat products, including beef, lamb,

pork and wholesale cuts thereof to retail meat

dealers at or near Seattle.

3. That during July 1943 said defendant ex-

ecuted with and delivered to each of 25 individuals

hereinafter named two written instruments, one

denominated 'Lease,' and the other denominated

'Contract of Employment.' A copy of the form

of said instrument denominated 'Lease' is hereto

attached and marked Exhibit 'A,' and made a part

hereof; and a copy of the form of said instrument

denominated 'Contract of Employment' is hereto

attached and marked Exhibit 'B,' and made a part

hereof. Said Exhibit 'A,' 25 in [17] number, are

all identical except as to date, name, address and

amount payable monthly. Said Exhibit 'B,' 25 in

number, are all identical except as to date, name
and address.

4. That at the time of, and for sometimes prior

to, the execution of said Exhibits 'A' and 'B,' said

individuals hereafter named owned and operated

retail meat markets in and near Seattle, Wash-
ington, selling at retail, meats, consisting princi-

pally of beef, veal, pork, lamb and wholesale cuts

thereof; also poultry and fish, and, in some in-

stances, butter, eggs, cheese, fruit and vegetables;
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and during said period said individuals bought from

said defendant for their retail trade, beef, pork and

lamb, and wholesale cuts thereof, aiid also ham,

bacon and lard.

5. That at the time of the execution of said

Exhibits *A' and ^B," and for sometime prior

thereto, there was a scarcity of processed meats and

meat products in and around Seattle, and retail

meat markets generally were a))l(* to secure but

small quantities thereof, and were, therefore, unable

to adeqautely supply their trade, and, as a result,

many retail meats markets suspended business.

6. That after the execution, and during tbe life,

of Exhibits *A' and 'B,' defendant delivered ])eef,

lamb and pork, in wholesale cuts, and ham, bacon

and lard, to said 25 markets for sale at retail, to-

gether with invoices covering each delivery showing

the name of the individual retail market, the (luaii-

tity in pounds of meat delivered and the wl]ol(\sale

price per pound with total price of each.

7. That each of the 25 individual maikets here-

after named paid defendant for all meats delivered

to said markets by the defendaiit between July

1st and November 8, 1943, during the life of

said P]xhibits 'A' and 'B,' the maximum ])rice as

fixed by Maximum Price Regulation No. 1()9, as

amended; and, in addition thereto, [18] dc^fcMidant

received from said 25 markets durinii: the life of

said Exhibits ^A' and ^B^ the sum of $19,149.64,

said sum being a percentage of gi'oss business of

said 25 markets as provided in said Exhibit *B.'

An itemized statement of said payemnts is attached
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A'to ])laintiff's complaint, and marked Exhibit

tlierein and is made a part hereof.

8. That the following is an itemized statement

showing the names of the 25 individuals who signed

Exhibits *A' and *B,' the dates of execution thereof

and the amount of the monthly payment provided

in Exhibit 'A.'

Monthly
]^ame Date of Exhibits Payments Pro-

'A' ancI 'B' vided in Kx. 'A'

1. Val Sontag July 1 , 1943 $30.00

2. Mary Klontz July 2 , 1943 30.00

3. Paul Snyder July 2 , 1943 35.00

4. Ray Parmenter July 2 , 1943 30.00

5. Becker Bros. July 5 , 1943 35.00

6. Lindquist & Brown July 6 1943 30.00

7. Frank Blunden July 6 1943 35.00

8. Thomas Mulholland July 6 1943 30.00

9. S. L. Carstensen July 6 1943 35.00

10. R. T. Anderson July 6 1943 25.00

11. Thomas E. Stockley July 7 1943 25.00

12. J. 0. Paar July 7 1943 20.00

13. Frank E. Mangan July 7 1943 25.00

14. Howard Bosanko July 7 1943 30.00

15. Hans Thompson July 7 1943 25.00

16. Oscar Etten July 7 1943 25.00

17. Guy R. Wilmot July 7 1943 30.00

18. John R. Marti July 7 1943 20.00

19. Bungalow Orocery &
Market July 8 1943 20.00

20. William Myers July 14, 1943 25.00

21. Warren Meyer July 16, 1943 25.00

22. Alfred C. Mar July 16, 1943 20.00

23. Vodarski & Sparling July 19, 1943 30.00

24. Tom Mirante July 20, 1943 20.00

25. Richard F. Hartwig July!22, 1943 35.00

^ That the leases from John R. Marti and

Bungalow Grocery & Market were cancelled in

August 1943 by mutual agreement, and all other
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of said markets were operated under Exhibits *A'

and 'ir from their respective dates until on or

alx)ut November 1, 1943, on whieli date defendant

requested of each of said individuals that said

exhilnts be mutually rescinded as of that date; and

defendant [19] thereafter treated said exhibits as

cancelled as of that date and thereafter defendant

received no benefits therefrom.

10. That said 25 individuals wei'c unable to

obtain from defendant an adequate sup])l\' of ])eef,

])ork, lamb and wholesale cuts thereof ])rior to the

execution of said Exhibits 'A' and ^B.' That after

the execution, and during the life, of said Exhibits

'A' and 'B,' said 25 markets received from defend-

ant a much greater supply of said commodities.

11. Materiality of facts herein stipulated is not

admitted by either party and either ])arty may
introduce evidence or additional facts not incon-

sistent with this stipulation.

Dated at Seattle, AYashington, this 11th day of

October, 1944.

GEOBGE H. LAYMAN
C. E. HUGHES

Attorneys for Plaintiff

AMOS RAY SMITH
HENRY CLAY AGNEW

Attorneys for Defendant [20]
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EXHIBIT ^A'

LEASE

This Lease made this day of July 1943

between , as lessor, and James

Henry Packing Co., a corporation, as lessee; Wit-

nesseth

:

That the said lessor does by these presents lease

and demise unto the said lessee, and the said lessee

does hereby hire and take from the lessor those

certain premises, property, and business located in

the City of Seattle, King County, State of Wash-

ington, and described as follows:

The meat market of the lessor at number

, in the City of Seattle, Washing-

ton, including the leasehold interest of the

lessor, and all furniture, fixtures, and equip-

ment for the term of one (1) year from the

day of , 1943, to the

day of , 1944.

The rental to be paid to the lessor by the lessee

shall be the sum of Dollars per

month, payable monthly, and it is hereby agreed

that if any rent shall be due and unpaid for a

period of ten (10) days following any month of

occupancy, then it shall be lawful for the lessor to

reenter said premises and remove all persons there-

from, and the lessee does hereby covenant and agree

to pay the lessor the said rent in the manner here-

inbefore specified, and not to assign this lease, nor

to sublet all or any part of the leased premises
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without tlio written consent of tlio lessor; and it

is mutually agi'eed that the interest of the lessee

may not })e transferred by operation of law through

any execution sale, or bankruy)try or insolvency

proceeding, and, at the expiration of said term,

the lessee shall qiut and surrender the premises

in as good state and condition as reasonable use and

wear will permit, unavoidable damage excepted.

It is further agreed tliat said meat market may,

at the election of the lessee, be operated under its

present name.

Executed in Duplicate by the lessor and the lessee

the dav and vear herein first above written.

Lessor

JAMES HENRY PACKING CO.,

Lessee

By
President

State of Washington

County of King—ss.

On this day of , 1943, be-

fore me, the undersigned, a notary public in and

for the State of Washington, personally appeared

, to me known to be the indi-

vidual described in and who executed the for(\u'oing

instrument, and acknowledged said iusti-ument to

be his free and voluntary act and deed for the

uses and pu]"j)()ses thei'ein mentioned.



James Henry Packing Company 19

In Witness Whereof, I have hereunto signed my
name and affixed my notarial seal the day and year

in this certificate first above written.

Notary Public in and for the State of Washington,

residing at Seattle [22]

EXHIBIT ^B'

CONTRACT OF EMPLOYMENT

This Agreement Made this day of

, 1943, by and between James Henry

Packing Co., a corporation, as first party, and

, as second party ; Witnesseth :

Whereas, first party is the lessee of the meat

market at number
, Seattle, Wash-

ington, and second party desires to enter the service

of first party as the manager of said meat market

;

Now, Therefore, It is mutually Agreed as follows

:

1. First party hereby hires second party, and

second party hereby agrees to work for first party,

as the manager of the meat market above referred

to for the term of one year from the date hereof.

2. That during the term of this agreement sec-

ond party shall:

(a) Manage, direct, and superintend the

business of said meat market to the best of

his ability, subject at all times to the direction,

instructions, and control of first party.

(b) Keep such books, and accounts, and

records as may be prescribed from time to time

by first party, and correctly enter therein any
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and all moneys received, as well as all mer-

chandise received or sold, from said premises,

and, at weekly intei-vals, duly account to first

party for all moneys received by him in the

operation of the business of said meat market.

3. That during the term of his em})lo\nnent,

second party shall properly manage said meat

market, and for his services first party [23] shall

pay to second party all remaining receipts and

revenues from the operation of said market re-

maining after deducting all expenses of ()])eration

and costs of merchandise and ten per cent (10%)
of gross sales.

4. Second party agrees to incur no obligations

or liabilities whatever without prior authorization

therefor from first party.

Executed in Duplicate the day and year herein

first above written.

JAMES HENRY PACKING CO.,

First Party

By
President

Second Party

[Endorsed] : Filed Dec. 11, 1944. [24]
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[Title of District Court and Cause.]

SUPPLEMENTAL STIPULATION

Supplementing the stipulation herein dated Octo-

ber 11, 1944, it is hereby further Stipulated and

Af^reed as follows:

1. That eight of said 25 individuals, at all times

during the year 1943, owned their said markets

and the premises in which the markets were located ;

and the remaining 17 individuals owned their re-

spective markets, but rented the premises in which

the markets were located, and, to the knowledge

of defendant, no specific permission was obtained

from the owners of such leased premises to execute

Exhibit ^A'; nor were said owners of leased

premises notified of the execution of Exhibit 'A/'

2. Invoices of meats delivered to said 25 markets

subsequent to the execution of Exhibits ^A' and *B,'

by defendant, were rendered in the same manner

and form as before the execution of said Exhibits.

3. That during the life of said Exhibits 'A' and

'B,' the receipts by defendant from beef delivered

to said markets averaged 57% of all meats deliv-

ered to said markets; and, while no records were

kept by said markets of the percentage of beef to

total sales [25] at retail, it was estimated and agreed

by and between said individuals and the defendant

that beef sales by said retail markets approximated

30% of total sales except in the cases of Lindquist

and Brown, who estimated their beef sales at 50%
of said total, and Frank Blunden, who estimated

his sales at 40% of said total; and, beginning with
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iho month of September 1943, defendant's percent-

age was e()m])uted on 70% only of total sales of all

of said markets exee})t tlie markets managed by

Lindquist and Brown and Frank Blunden. On
these two markets defendant's percentage was com-

])uted on 50% and 60%, respectively, of their total'

sales.

4. That no rent was actually ])aid by defendant

under Exhibit *A/ The manner of arriving at

defendant's percentage of gross sales was as fol-

low^s: The total amount of weekly gross sales was

reported to defendant, together with check for 10%
thereof, u}) to September 1, 1943, and, after that

time, said percentage was reduced to 7%, and in

the cases of Lindquist and Browii and Frank

Blunden the percentage was reduced to 5% and 6%,
respectively. The balance, after deducting all ex-

penses, including rent, was retained by the man-

ager.

Dated at Seattle, Washington, this 15 day of

November 1944.

GEORGE H. LAYMAN
District Enforcement Attor-

ney

C. E. HUGHES
Litigation Attorney

Attorneys for Plaintiff.

ALMON RAY SMITH
HENRY CLAY AGNEW

Attorneys for Defendant.

[Endorsed] : Filed Dec. 1, 1944. [26]



James Henry Packing Company 23

[Title of District Court and Cause.]

MOTION FOR DISMISSAL

James Henry Packing Company, defendant,

moves for an order dismissing the above entitled

action on the grounds, as alleged affirmatively in

its amended answer, that this action was not insti-

tuted nor authorized by the plaintiff, and that the

l)ersons who instituted and are prosecuting the

action acted, and are acting, without authority in

law^ or in fact.

A statement of reasons in support of the motion

and the citation of authorities on which defendant

relies is attached hereto.

ALMON RAY SMITH
HENRY CLAY AGNEW

Attorneys for Defendant.

STATEMENT OF REASONS IN SUPPORT OF
MOTION TO AMEND ANSWER

The attorneys for the plaintiff admit that no

specific authority was given by Chester Bowles,

Administrator, to commence this aciton, and, ac-

cording to a brief heretofore served by said attor-

neys for plaintiff and filed in opposition to de-

fendant's motion for leave to amend its answer

affirmatively alleging such absence of authority, it

is apparent that the attorneys rely on certain gen-

eral provisions in the Emergency Price Control

Act of 1942 and certain General Orders which

defendant contends do not constitute the authorit}-

to bring the suit, and that the act of instituting the
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fcjuit was void and caiuiut be validated by subsequent

recognition or ratification.

Authorities in supi)ort of defendant's motion are

hereto attaclied in the form of a trial brief.

ALMON RAY SMITH
HENRY CLAY AGNEW

Attorneys for Defendant [28]

[Title of District Court and Cause.]

TRIAL BRIEF RE AUTHORITY TO
INSTITUTE SUIT

Upon leave of court first obtained, and over

the objection of counsel for plaintiff, defendant

amended its answer to add to its affirmative defense

a paragraph reading as follows:

''Defendant alleges that this action was

brought under Section 205 (e) of the Emer-

gency Price Control Act of 1942 in the name

of Chester Bowles, Administrator of the Office

of Price Administration, but not by said Ad-

ministrator, and said action was instituted

without authority from said Administrator,

and said Administrator has no riulit oi' dis-

cretion under tlie ])rovisions of said Emergency

Price Control Act of 1942, oi* any otluM' law,

to delegate^ liis authority to ])ri]ig such an

action, nor did said Administrator attem]it to

delegate such authority to tlu^ persons who

instituted said action, and the act of the pei'-
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sons who instituted said action was without

authorization in law or in fact."

It is admitted by counsel for plaintiff that Rob-

ert C. Findley and A. V. Stoneman, the attorneys

who instituted this action, did so without specific

authority from the Administrator of the Office of

Price Administration to do so.

Defendant contends that authority to bring this

suit could not be delegated, and, in fact, was not

delegated, and that the void action of the unauthor-

ized persons w^ho brought the suit cannot be vali-

dated by subsequent recognition or ratification by

the Administrator. [29]

The Emergency Price Control Act of 1942, under

which this action was commenced, confines the right

to bring such an action to the Price Administrator

and to the Price Administrator only. The Act

does not permit the delegation of this authority,

and in this respect it differs from many recent

Congressional enactments, including the Securities

Exchange Act of 1933, the Securities Exchange

Act of 1934 and the Public Utility Holding Com-
pany Act, all of which are cited in the Cudahy
Packing Co. case hereafter referred to.

The case chiefly relied on by the defendant is

Cudahy Packing Co. v. Holland (63 SCR 651—
315 U. S. 357). In that case the Administrator

of the Wage and Hour Division attempted to dele-

gate his authority to issue a subpoena duces tecum.

In construing the Fair Labor Standards Act, under

which the action was brought, Chief Justice Stone,
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Done in Open Court January 19tli, 1945.

Exceptions by defendant and same allowed,

CHARLES H. LEAVY
District Judg^e

Presented and Approved by:

GEORGE H. LAYMAN
C. E. HUGHES

Attorneys for Plaintiff

Copy received this 17 day of Jan. 1945.

ALMON RAY SMITH
Attorney for Def.

[Endorsed] : Filed Jan. 19, 1945. [32]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This mater having come on duly and I'egularly

for trial December 12, 1944, before the Hon. Charles

H. Leavy, District Judge, plaintiff apearing by his

attorneys, George H. Layman and C. E. Hughes,

and defendant appearing by its President, O. B.

Joseph, and its attorneys, Almon Ray Smith and

Henry Clay Agnew, and evidence having been sub-

mitted on behalf of plaintiff and defendant, and this

court being duly advii>ed in the premises, makes the

following

:
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FINDINGS OF FACT

I.

That the facts stipulated in the Stipulation and

Supplemental Stipulation filed herein, are true and

correct, and are hereby incorporated herein and

made a part hereof by this reference.

II.

That on or about July 1, 1943, defendant submitted

to the Chief Attorney for the Seattle District, Office

of Price Administration, at Seattle, Washington, a

form of *' Lease" and *^ Contract of Employment ",

substantially the same as Exhibits *^A" and '^B'' at-

tached to said Stipulation, except that said lease was

terminable upon thirty days' notice; that said Chief

Attorney on said date advised defendant and his

attorney that said lease and contract were an evasion

of [33] Maximum Price Regulation 169 and particu-

larly critcised said thirty day cancellation provision

;

that said defendant immediately thereafter re-

drafted said lease and omitted therefrom said thirty

days' temiinable provision, and forthwith executed

and put into effect said leases and contracts of em-

ployment beginning at various dates from July 1st

to July 22, 1943.

III.

That on July 30, 1943, said Chief Attorney notified

defendant by letter that said modified leases and con-

tracts constituted an evasion of Maximum Price

Regulation 169, and again on August 30, 1943, the

Chief Enforcement Attorney notified defendant by

letter that said leases and contracts were an evasion
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of said regulation and must be terminated, but al-

lowed defendant a reasonable time to t-erminate
1

same. '

IV.

That said defendant failed and neglected to take

any steps to tenninat-e said leases and contracts until

'

September 24, 1943, at which time it notified said 25

meat markets to *^omit or deduct all receipts of beef
I

and veal furnished by us" but continued thereafter

to enforce said leases and contracts and to collect i

from 5% to 7% of the gross sales of said meat mar-
]

kets until on or about November 8, 1943, after it had

collected $19,149.64 in excess of the ceiling prices, at
j

which time said leases and contracts were mutually '

cancelled by the parties thereto as of November 1, =

1943.
I

V.
I

That defendant neither during the life of said

leases and contracts, nor at any time, paid or provided

for the payment of any Social Security tax for the

alleged [34] managers or other employees of said

stores, as provided by law^, nor made any inquiry i

concerning same. That defendant neither during the
j

life of said leases and contracts, nor at any time,

filed any applications with the State of AVashing-

ton for any license to operate said stores or any of

them, as required by the laws of the State of Wash-
,

ington, nor did it pay any retail sales tax on any sales

made by said s.tores, nor make or file any retui'us

showing any sales tax or business tax due said State

from said stores, as provided by the laws of the State

of Washingtonj tha,t ^defendant never inquired of
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the owners of said stoi-es or of said 25 meat markets

concerning any of the terms or conditions of their

leases with the owners of said premises; that the

amount of monthly rental fixed by defendant as

lessee of said stores was an arbitrary sum, no part

of which was paid or credited to any of said 25 mar-

kets; that defendant never gave to any of said 25

markets any instructions as to the management or as

to the books and records kept or to be kept by said

stores, and never authorized any of the obligations

incurred by said markets ; that all invoices from de-

fendant to said 25 markets covering all meats were

exactly the same after the execution of said leases

and contracts as before ; that no change in the opera-

tion of said markets was ever given the public either

by notices or by signs of any kind; that the opera-

tion, management and control of said 25 markets

continued in every w^ay without change after the

execution of said leases and contracts as before, ex-

cept that said 25 markets were required to pay de-

fendant a percentage of their gross sales of all meats

in addition to the payment of the ceiling or maximum
prices fixed by Maximum Price Regulation 169 ; that

no part of said overcharge has been returned to said

25 markets or paid to plaintiff. That said 25 markets

were selected by defendant [35] from several hun-

dred markets supplied with meats by defendant at

said time as strategic outlets for its meats.

VI.

That said leases and contracts were and are for-

bidden evasions of Maximum Price Regulation 169,
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and were made by defendant for the ]nirpose of se-

eurin.i^ a higher price for its beef than that permitted

by Maxinunn Price Regulation 169.

VII.

Tliat tlie gross sales of said 25 stores in 1942 ex-

ceeded $500,000.00; that Maximinn Price Regulations

33() and 355, effective at all times during 1943, re-

quired any operator of four or more retail stores,

if their total gross sales exceeded $500,000.00 in 1942,

to sell to consumers at prices lower than the ceiling

prices actually charged by said 25 markets during

the life of said leases and contracts.

VIII.

That from July 1st to September' 15, 1943, de-

fendant received from said 25 markets $13,995.14 in

excess of Maximum Price Regulation 169, and from

September 15 to November 8, 1943, defendant re-

ceived from said 25 markets $5,154.50 in excess of

Maximum Price Regulation 169. That up to and in-

cluding September 15, 1943, was a reasonable time

allowed defendant to cancel said leases and con-

tracts; that failure to cancel said leases and contracts

by September 15, 1943, after said letters of July 30

and August 30, 1943, was an unreasonable delay and

said collections in excess of said Maximum Price

Regulation 169 was done knowingly by said defend-

ant and was the result of its failure to take prac-

ticable j)recauti()ns against the occurrence of said

violations. [36]
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IX.

That defendant should be required to pay pkiintiff

on behalf of the United States single the amount of

the overcharge from July 1st to September 15, 1943,

in the sum of $13,995.14 and l^/^ times the overcharge

from September 15, 1943, to November 8, 1943, in

the sum of $7,731.75, making a total sum of $21,-

726.89 together with costs of suit.

X.

That the above cause was instituted and prose-

cuted by the duly appoint-ed attorneys for plaintiff

at Seattle, Washington, under the provisions of Sec-

tion 201 (a) of the Emergency Price Control Act

of 1942 and amendments thereto. General Order No.

3 as amended October 2 and November 26, 1942

(7FR7910 and 9909), Administrative Order No. 4,

part 1, Supplement 7, issued by the Administrator

of the Office of Price Administration December 29,

1943, authorization issued May 1, 1943, by the Re-

gional Enforcement Attorney for the 8th Region

which includes the Seattle District and Second Re-

vised Order No. 3, effective September 7, 1944

(9FR11137). That by reason of said authorizations

said local enforcement attorneys were duly author-

ized to bring this action and to prosecute same with-

out further specific authority from plaintiff.

Done in Open Court this 19th day of January,

1945.

Exceptions allowed.

CHARLES H. LEAVY
District Judge [37]
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CONCLUSIONS OF LAW
From the foregoing Findings of Fact this court

renders the following conclusions of law:

I.

That the leases and contracts referred to in the

above findings were made by defendant for the pur-

pose of securing a higher price for its beef than is

permitted by Maximum L^rice R-egulation 169, and

were and are a forbidden evasion of said regulation.

That defendant's failure to cancel said leases and

contracts by September 15, 1943, was an unreason-

able delay and said evasion of Maximum Price Reg-

ulation 169 was done knowingly by said defendant

and was the result of its failure to take practicable

precautions against the occurrence of said violations.

IL

That plaintiff is entitled to judgment against de-

fendant above named for single the amount of the

overcharges from July 1st to. September 15, 1943,

in the sum of $13,995.14, and one and one-half times

the overcharge from September 15th to November

8, 1943, in the sum of $7,731.75, making the total sum

of $21,726.89, together with costs of suit.

III.

That ])laintiff's attorneys were duly authorized to

bring this action and to i)rosecute same without fur-

ther specific authority from i)laintiff than that men-

tioned in the findings herein.
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Done in Oj)en Court January 19, 1945.

Exceptions allowed.

CHARLES H. LEAVY
District Judge

Presented and Approved by

:

GEORGE H. LAYMAN
C. E. HUGHES

Attorneys for Plaintiff

[Endorsed] : Filed Jan. 19, 1945. [38]

United States District Court Western District

of Washington Northern Division

No. 884

CHESTER BOWLES, Administrator, Office of

Price Administration on behalf of the UNITED
STATES OF AMERICA,

Plaintiff,

vs.

JAMES HENRY PACKING COMPANY, a Cor-

poration,

Defendant.

JUDGMENT

This matter having come on duly and regularly

to be heard. December 12, 1944, before the Hon
Charles H. Leavy, District Judge, plaintiff appear-

ing by his attorneys, George H. Layman and C. E.

Hughes, and defendant appearing by its president,

O. B. Joseph, and its attorneys, Almon Ray Smith
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and ITenry Clay Agiicw, and evidence liavin.i^ been

submitted on behalf of ])laintiff and defendant, and

this court having- made its Findini^s of Fact and

rendered its Conclusions of Law, and beinc: duly ad-

vised in the premis^^'s, it is,

Therefore Ordered and A(ljud<;ed that plaintiff

above named be and is hereby awarded judgment

against James Henry Packing Conij)any, a coropra-

tion, defendant above named, in the sum of $21,-

726.89 and costs.

It Is Further Ordered and Adjudged that ])lain-

tiff's attorneys were duly authorized to bring his

action and to prosecute same without a review of

any of the facts by the Administrator of the Office

of Price Administration personally.

Done in Open Court this 19th day of January,

1M5.

CHARLES H. LEAVY
District Judge

Presented and A])proved by:

GEORGE H. LAYMAN
C. E. HUGHES

Attoraeys for Plaintiff

Coi)y received this 17 day of Jan. 1945.

ALMON RAY SMITH
Attorney foi- Defendant

[Endorsed]: Filed dan. 19, 194;'). [40]
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[Title of District Court and Cause.]

NOTICE OF APPEAL TO CIRCUIT COURT
OP APPEALS

Notice is hereby given that Chester Bowles, Ad-

ministrator, Office of Price Administration, plaintiff

above named, hereby apei)als to the Circuit Court of

Appeals for the Ninth Circuit from that portion of

the final judgment entered in this action on Janu-

ary 19, 1945, determining the damages to be recov-

ered by the plaintiff to be in the sum of $21,726.89.

DAVID LONDON
Acting Regional Litigation

Attorney

C. E. HUGHES
Enforcement Attorney

Seattle District Office

Copy ree'd April 5, 1945.

ALMON RAY SMITH P.V.

Attorney for Defendant

[Endorsed] : Filed Apr. 6, 1945. [41]

[Title of District Court and Cause.]

DESIGNATION OF ADDITIONAL PORTIONS
OF RECORD

Comes Now the defendant above named and, as

Cross-appellant in the above entitled action, sub-

mits the following as its designation of additional

poi'tions of the records on its cross-appeal to the
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United States Circuit Court of Appeals for the

Nintli Circuit

:

Number 1)^: Order Grantine: T.eave to File a

Complaint in the Emergency Court of Appeals filed

February 12, 1945.

Number 14: Notice of Cross-appeal of the de-

fendant.

Dated at Seattle, Washington, this 25th day of

May 1945.

ALMON RAY SMITH
Attorney for Cross-appellant

Copy rec'd May 28, 1945.

C. E. HUGHES
Atty. for plaintiff.

[Endorsed] : Filed May 28, 1945.

[Title of District Court and Cause.]

ORDER GRANTING LEAVE TO FILE A COM-
PLAINT IN THE EMERGENCY COURT
OF APPEALS

Upon ay)j)lication of the defendant timely made

and tiled herein under Section 107 (a) (1) of the

amendments to the Emergency Price Control Act

of 1942, approved June 80, 1944, and, after hearing

arguments of counsel for both j)laintiff and de-

fendant
;

It is hereby Ordered that James Henry Packing

Company, the defendant, be and it is hereby
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granted leave to file, within thirty days from the

date hereof, in the Emergency Court of Appeals, a

comi)laint against the Administrator, setting foi-th

objections to the validity of any provision which

the defendant is alleged to have violated, and par-

ticularly Maximum Price Regulation No. 169, as

amended, and that until such complaint is filed,

and during the pendency of any judicial proceeding

following the filing of such complaint, proceedings

in this action shall be stayed.

It is further Ordered that upon the entry of this

order, the defendant deposit in the registry of this

court the amount of the judgment rendered against

it in this action, together with interest at the legal

rate for one year and costs of suit to [46] abide

the judgment of the Emergency Court of Appeals

or the Supreme Court of the United States if cer-

tiorari is granted ; and in case the complaint of the

defendant filed in the Emergency Court of Appeals

is dismissed, or in case an order or judgment is

entered therein overruling the objections set forth

in the defendant's said complaint, and certiorari is

not granted by the Supreme Court, then the deposit

in the registry of the court shall be applied to the

satisfaction of the judgment rendered herein, with

interest and costs. Should any excess remain over

the amount required for such purposes, such ex-

cess shall be refunded to the defendant ; but in case

there is a deficiency, the amount thereof shall forth-

with be paid to the clerk of this court by the de-

fendant; provided, however, that in case the de-

fendant perfects an appeal from the judgment ren-
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dered herein to tlic United States Circuit Court

of Appeals, tlien such deposit sliall constitute the

sui)ersedeas bond on appeal
;
provided further, that

if the court shall deem such amount inadequate, the

defendant shall forthwith deposit such additional

amount as the court may fix.

Done in Open Court this 12th day of February,

1945.

CHARLES II. LEAAX
Judge

Presented by:

ALMON RAY SMITH
HENRY CLAY AGNEW

Attorneys for Defendant

Approved as to form:

GEORGE H. LAYMAN
C. E. HUGHES

Attorneys for Plaintiff.

[Endorsed]: Filed Feb. 12, 1945. [47]

[Title of District Court and Cause.]

NOTICE OF CROSS-APPEAL TO THE
CIRCUIT COURT OF APPEALS

Notice Is Hereby Given that James Henry Pack-

ing C()m])any, a cor])oration, defc^ndant above

named, hereby cross-a])])eals to the Cii'cuit Court

of Api)eals for the Ninth Circuit from the judg-

ment entered in this action on January 19, 1945,

and the whole thereof.
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Reference is hereby made to the Order Granting

Leave to File a Complaint in the Emergency Court

of Appeals entered and filed herein February 12,

1945, in which order it is provided that the de-

fendant deposit in the registry of this court the

amount of the judgment rendered against it in this

action, together with interest at the legal rate for

one year, and costs of suit, and that in case the

defendant perfects an appeal from the judgment

rendered herein to the United States Circuit Court

of Appeals, then such deposit shall constitute the

supersedeas bond on appeal. In pursuance of said

order, the defendant deposited in the registry of

this court on February 15, 1945, the sum of $23,-

080.50.

This Notice of Cross-appeal is given and filed

without prejudice to the defendant's rights under

said order of February 12, 1945, which order pro-

vides that, during the pendency of the complaint

and judicial proceedings in the Emergency Court

of Appeals, [48] proceedings in this action shaU be

stayed in accordance with Section 204 (e) (2) (i)

(iii) of the Emergency Price Control Act of 1942

as amended.

ALMON RAY SMITH
HENRY CLAY AGNEW

Attorneys for Defendant.

Copy received April 16, 1945.

C. E. HUGHES
By T. MURPHY

Attorneys for Plaintiff.

[Endorsed]: Filed April 16, 1945. [49]
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[Title of District Court and Cause.]

ORDER TRANSMITTING ORIGINAL
EXHIBITS

Good cause appearing therefore, it is liereby or-

dered that the Clerk of this court transmit to tho

Circuit Court of Appeals as part of the record of

Appeal on this cause, all of the original exhibits in-

troduced in evidence, to-wit:

Plaintiff's Exhibits 1, 2 and 3.

Defendant's Exhibits numbers A-1 to 10 inclu-

sive.

Done in open court this 25th day of June, 1945.

CHARLES H. LEAVY
District Judge

Presented by

DANIEL M. REAUGH
District Enforcement Attor-

ney of Counsel for Plaintiff

Appellant.

Approved

:

ALMON RAY SMITH
Attorney for Defendant

Cross-Appellant

[Endorsed]: Filed June 25, 1945. [50]
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD ON APPEAL

United States of America,

Western District of Washington—ss.

I, Millard P. Thomas, Clerk of the United States

District Court for the Western District of Wash-

ington, do hereby certify that the foregoing type-

written transcript of record, consisting of pages

nimibered 1 to 50, inclusive, is a full, true and com-

plete copy of so much of the record, papers and

other proceedings in the above and foregoing en-

titled cause as is required by Designations of Rec-

ord filed and shown herein, as the same remain of

record and on file in the office of the Clerk of said

District Court at Seattle and that the same to-

gether with the Reporter's Transcript of Testi-

mony, the original of which is sent up as part of

this record, constitute the record on appeal from

the Judgment of said United States District Court

for the Western District of Washington to the

United States Circuit Court of Appeals for the

Ninth Circuit, dated January 19, 1945. [51]

I further certify that the following is a true

and correct statement of all expenses, costs, fees

and charges incurred in my office for making rec-

ord, certificate or return to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, to-wit

:

Clerk's Fee (Act of February 11, 1925) for making
record, certificate or return.

88 folios at 05c $ 4.40
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30 folios at 15c 4.50 !

Appeal fee (Section 5 of Act) ($5.00 I

each side) 10.00

Certificate of Clerk to Transcript of Record .50

Certificate of Clerk to Original Exhibits 50

Total $19.90

I further certify that the costs of this record has

been equally divided between the respective parties

to the appeal.

I further certify that one-half of the total

amount above, to-wit, $9.95, has been paid to me
by the attorneys for the Appellee and Cross-Ap-

j)ellant. The remainder, in the sum of $9.95, has

not been ])aid to me for the reason that the appeal

on behalf of the Appellant and Cross-Appellee is

being })rosecuted on behalf of the Government.

In Witness Whereof I have hereunto set my
hand and affixed the ofiicial seal of said District

Court at Seattle, in said District, this 27th day of

June, 1945.

[Seal] MILLARD P. THOMAS,
Clerk.

By TRUMAN EGGER,
Chief Deputy Clerk. [52]
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In the District Court of the United States, for

the Western District of Washington, Northern

Division

No. 884

CHESTER BOWLES, Administrator, Office of

Price Administration,

Plaintiff,

vs.

JAMES HENRY PACKING COMPANY,
Defendant

TRANSCRIPT OF PROCEEDINGS

Be It Remembered that on the 12th day of Decem-

ber, 1944, at the hour of 10:00 o'clock a.m., the above

entitled and nimibered cause came on for hearing

before the Honorable Charles H. Leavy, one of the

judges of the above entitled court, sitting in the

District Court of the United States for the Western

District of Washington, Northern Division, in the

City of Seattle, and State of Washington ; the Plain-

tiff appearing by Messrs. C. E. Hughes and Geo. H.

Layman, and the defendant appearing by Messrs.

Almon Ray Smith and Henry Clay Agnew

;

Whereupon the following proceedings were had

and done, to-wit : [3*]

The Court: I just received the file after coming

this morning, and I have tried to go through it for

the purpose of familiarizing myself wdth the issues,

and I have only a very general idea as to wliat they

* Page numbering appearing at foot of page of original Reporter's
Transcript.
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are. For that reason I would appreciate a statement

by ])oth counsel for the plaintiff and defendant,

briefly, as to the facts. I say that because there ap-

pear to be at least two stipulations on facts in this

record, and so I will hear from wiioever desires, on

behalf of the plaintiff, to make a statement as to just

what the issues are and whether they have changed

any from the original prayer for relief.

Mr. Hughes : If the Court please, this is an action

by Chester Bowles, Administrator of the Office of

Price Administration, on behalf of the United States

of America, against James Heniy Packing Company,

a corporation, of this city, to recover on behalf of

the United States, $57,448.92, treble the amount of

overcharges in the sale of beef and veal, and whole-

sale cuts, thereof, by the defendant, to 25 retail mar-

kets at or near Seattle from July the 1st, 1943, to

November the 8th, 1943, in violation of Maximum
Price Regulation 169 as amended.

Now Exhibit ^'A,'' attached to the Complaint, if

your Honor will kindly turn to that Complaint

The Court: Is that the original Complaint?

Mr. Hughes: That is the original Complaint.

Your Honor will see it sets out in detail the names

of the owners and operators of these 25 retail meat

markets, and that sets out the dates and the amounts

paid by each of these meat markets to the defend-

ant, in excess of the [4] ceiling price, pu])lished by

Regulation 169, and that excess was $19,149.64. Now
that sum trebled is fifty-seven thousand, ])lus, which

we are asking against the defendant in this action.

Your Honor will see the Answer—the amended
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Answer of the defendant. It denies it sold any Leef

to any of these 25 owners, and alleges that during

the period—that is, from July the 1st, 1943, to

November the 8th, 1943, these 25 operators were

employees. That is their defense, briefly, that they

were employees of the defendant.

Now Your Honor will see from the stipulation on

file here, and the supplemental stipulation on

file, entered into between the plaintiff and the de-

fendant, that stipulation admits, briefly, incorpora-

tion of the company, it is engaged in the slaughter

house and meat packing business in Seattle, and

that it has been and is now engaged in the sale,

wholesale, of beef, lamb, pork, and wholesale cuts

to retail meat dealers.

The stipulation further admits that Maximum
Price Regulation 169, which was published pur-

suant to the Emergency Price Control Act fixing

the maximum price of beef and wholesale cuts, was

in effect at all times during 1943,—that is, during

the period covered by these since July 1, 1943 to

November. As a matter of fact, it was in effect

long before and has been ever since.

It further admits that some time prior to July,

1943, each of these 25 retail meat markets, owned

and operated their retail meat markets at Seattle,

and during that time it bought from the defendant,

beef and [5] other meats, for resale, at which time,

the stipulation admits, prior to July, 1943, there

was a great scarcity of beef ; that during July, 1943,

these same 25 individuals, executed with the de-

fendant, aU on the same form and pattern, a lease

—a ^* so-called lease,'' I will say—what they denomi-
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iiate a lease, and tlie form of wliidi is attached to

the stipidatioii set out as Exliihit *'A/' and another

instrument denominated ^'contract of employment."

That is denominated ''B" in tlie stipulation. These

instruments weie finally cancelled about November

8, 1943, so Your Honor can see they were in effect

from practically July the 1st to around November

the 8th. I say July the 1st. I mean the first part

of July. Some of these contracts, and so-called con-

tracts and leases were signed all the way from about

the 1st of July, I think, until about the 20th, but

they w^ere all cancelled about November the 8th.

The stipulation further admits that after the

execution and during the life of these two insti-u-

ments, this alleged lease and contract of employ-

ment, the defendant delivered to these meat mar-

kets a much greater quantity of beef, and other

meats, too, than they did before July the 1st, 1943.

It also admits that after July the 1st, 1943, and

during the life of these contracts, the defendant in-

voiced its meats to these retail stores exactly as it

had done previously, setting out the quantity and

the number of pounds and the price, and it also

admits that these markets paid to the defendant

not only the Maxium price fixed by Maximum
Price Regulation 169, but paid in addition thereto,

$19,149.64. Now that sum was [6] a percentage of

the entire gross income derived from the Inisiness

of these 25 markets, as provided in the employment

contract. This gross income included income also

from the sales of poultry, fish, butter, eggi^, cheese
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and fruit, none of which was sold by the defendant

to these retail meat markets.

Now the stipulation further admits that the item-

ized statement set out in the Complaint, which

Your Honor has just looked at

The Court : Now, what sum did you say w^as the

gross income of these markets'?

Mr. Hughes: I do not know the gross income,

but

The Court: You mean nineteen thousand

Mr. Hughes: It started out with ten percent of

the gross income of these meat markets, and I say

that included a lot of things that even w-as not sold

to these meat markets by the defendant.

Now the stipulation further admits that the item-

ized statement attached to the Complaint w^hich

Your Honor has just seen, showing the dates and

the amounts paid to the defendant, which totals a

little over nineteen thousand dollars, is correct;

that those amounts were actually paid.

Now the method used. Your Honor, in calculating

this percentage, is that each of these markets, after

they had paid the maximum price for the beef and

meat, added up his total cash sales—not only his

total cash sales, but also his sales on credit, and

took ten per cent of that sum before any deduction

was made, and paid the [7] defendant these weekly

payments, which, on November 8th, totalled nine-

teen thousand—a little over nineteen thousand dol-

lars, I will say ; that about some time in September,

this percentage w^as changed from ten per cent to

seven percent—about September. As to tw^o mar-
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kets, Frank IJluiulcii and Limhiuist &: Bi-own, tliey

paid six percent and live percent. The balance,

after paving expenses was kept by the meat mar-

kets—operators of the meat markets, so that this

plan worked out tliat the defendant got nineteen

thousand—over nineteen thousand dollars in excess

of the ceiling price.

The Court: That is the w^holesale ceiling price?

Mr. Hughes: That is the w^holesale ceiling price

—the sales to the retail stores.

Now, Your Honor will notice all this is admitted

in the stipulation. If I have not stated this cor-

rectly, ]\Ir. Smith, I wish you would correct me, be-

cause Iwant to get it exactly right.

Now each of these contracts required these meat

markets to pay all the expenses. Of course that

was done after the ten percent was t-aken out.

Your Honor will notice that the lease, attached

to the stipulation which is marked Exhibit '*A,''

which was the same for all of these 25 meat mar-

kets, provided for a stipulated monthly rental to be

paid by the defendant to these meat markets, but

the stipulation admits that no rent was ever i)aid

by the defendant to any of these meat markets, and

so far as the stipulation is concerned, there is no

consideration for this lease or the contract of em-

ployment, for the payment of $19,149.64 [8] to the

defendant, excei)t lie was getting a much greater

sup])ly of meat during this })eriod. In other w^ords,

it was a case of sign the lease and contiact, or get

little or no beef. So 1 think it is obvious from

the stii)ulation that this is a device for the sole pur-
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pose of evading Maximum Price Eegulation 169,

in order to gi^\ a high price for meats, not provided

by the regulation; that the defendant has admit-

tedly received $19,149.64 in excess of the ceiling

price, as fixed by Maximum Price Regulation 169.

Now in connection with the stipulation, if I may
read Section 1364.406(a) of Maximum Price Regu-

lation 169, 8 Federal Register 4097, effective April

3, 1943—that is some three months before these

contracts were made.

^'The price limitation set forth in this revised

regulation shall not be evaded either by direct or

indirect methods, in connection with an offer, solici-

tation, agreement, sale, delivery, purchase, or re-

ceipt of, or relating to beef, veal, or processed prod-

ucts, separately or in conjunction with any other

commodity, or service, or by way of any commis-

sion, service, transportation, wrapping, packaging,

or other charge, or discount, premiimi, or other

privileges, or by tying agreement or other trade

understanding.''

Now that is provided in Price Regulation 169.

Now reading from Section 1364.408, Revised

Maximum Price Regulation 169:

^* Enforcement. Persons violating any j)rovisions

[9] of this Revised Maximum Price Regulation No.

169, are subject to the criminal penalties, civil en-

forcement actions, proceedings for suspension of

licenses, and suits for treble damages, provided for

by the Emergency Price Control Act of 1942, as

amended.''
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Now, Your Honor, stated briefly, the stipulations

on lile here admit that Revised ^laxiniuni Price

Regulation 169, fixing the eeiling price of beef, was

in full force and effect during the life of these in-

struments. I do not want to call them leases. T do

not think they were really leases, nor were they

really contracts of employment, and I have so desig-

nated them in the stipulation as '^ so-called lease,''

or exhibit—I refer to them as Exliibits ^'A''

and ^^B."

They further admit—the stipulation admits that

the defendant received from these 25 meat markets,

during the period from July the 1st, to November

the 8th, $19,149.64, in excess of the ceiling ])rice,

and the defendant in his answer has now pleaded

that they were merely its em])loyees, so I believe

that the burden of proof is now upon the defendant

to show they were its employees.

Mr. Smith: Your Honor may remember this

case—about two months ago we were here before

Your Honor upon a motion to strike it from the

trial calendar because of an action pending in the

court of—Emergency Court of Appeals. Your

Honor did not strike it from the calc^ndar, but it

w^as continued and came up mechanically before

Judge Bowen, and he said although tlie decision in

the Armour case is not dowTi, it is expected any

day. [10]

At this time, I am filing a motion to dismiss, Your

Honor. Counsel for plaintiff has, and I believe will

admit, that there was no specific autlioT'ity given to

institute this suit.
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The defendant bases its motion to dismiss upon

an allegation in its affirmative answer which was

amended over the objection of the plaintiff, and by

leave of the Court, to allege that this action w^as

brought under Section 205(e) of the Emergency

Price Control Act of 1942, in the name of Chester

Bowles, Administrator of the Office of Price Ad-

ministration on behalf of the United States of

America, but not by said administrator and without

authority from said administrator, and said admin-

istrator has no right or discretion under the pro-

visions of 94- (t) or any other law to delegate his

authority to bring such an action, nor did said ad-

ministrator attempt to delegate such authority to

the persons who instituted and are prosecuting

said action, acted and are acting without authoriza-

tion in law or in fact.

We are relying chiefly, Your Honor, upon the

case of Cudahy Packing Company vs. Holland,

which I would like at this time to present to the

Court. This case is reported in 62 Supreme Court,

Page 651.

(Whereupon, argument by respective coun-

sel.)

The Court: I might state to you that I have no

hesitancy in holding against the contention of the

Price Administrator that the matter of a dismissal

for lack of authority is not properly raised in this

case. I shall hold that it is, and pass upon it upon

its merits, rather than [11] whether it should be

pleaded affirmatively or not. Tn passing upon it
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on its merits I want to say that I asked the (iuestion

of yon, Mr. Smith, in reference to wlietlier ^Ir.

Bowles or whoever tliat individual thai happened to

be Priee Administrator at tlic nionieut nii<^ht be,

would personally have to i)ass npon and exercise

a discretion in the matter of instituting an action

snch as the instant case, present. If Congress in-

tended the Act to be so limited, they would have

written into it appropriate langnage, ex])ressing

such limitation. It is silent in that regard—if Con-

gress had so intended they would have made of a

highly emergent war measure that otherwise has

detinite limitations as to its continuance and ex-

istence written into it and likewise this limitation.

Mr. Smith : It does not follow that because Con-

gress required this authority to come from the Ad-

ministrator that he w^ould investigate the merits of

every case, any more than the chief executive of

every corporation w^ould have to know eveni^hing

he signs, but a telegram saying ^' Bring this suit"

would be compliance. Now there could be such a

thing as some of these young attorneys get in the

suit

The Court: Of course, the answer is, these are

all civil service employees. They have all taken an

oath. They all occu})y an official position. Some

of them doubtless assume more powers than tluy

have, but if they do those unusual things, it would

be but a short time until they would be discharged

and the suit unauthorized would be dismissed.

Mr. Smith: My ])oint was. Your Honor, if a

[12] countersuit lay it would be against Chester
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Bowles, and could not Chester Bowles—could not

Ms defense be '"I did not authorize this suit?" Who
did authorize the suit?

The Court: I do not know w^hether there would

be any such thing as a counter-suit against Chester

Bowles, but assume there were. I do not thinly: I

can decide the issue that presents itself upon that

assumption.

I am going to have to hold against you, Mr.

Smith, and in so doing I am disregarding, perhaps

in a large measure, these various regulations, all of

which lend color and weight to the contention of

the plaintiff that your motion should be denied, and

I shall go directly to the Act and the language of

it, and I refer to section 201, sub-division (a),

which provides for the appointment of an admin-

istrator and his compensation, and then it has this

specific language that is extremely comprehensive,

and it seems to me covers the situation here com-

pletely :

'^The Administrator may, subject to the civil

service laws, appoint such employees as he

deems necessary in order to carry out his func-

tions and duties under this Act."

Now whoever are his appointees, and they are

numbered now^ by the thousands, they have had to

qualify under the civil service law^s, rules and regu-

lations, and they—I assume all of them—take an

oath, because it is quite customary with that type

of govenmient employee that they do, that they

wall carry out the obligations of the office they

assume, in addition to their respect for the [13]
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Constitution and laws of the Tnitcd States and

obedience to them.

The language that I have Just (iuotenh though,

makes it very cleai* to uw that these em])loyoes,

AvluMi once designated and once (jualilicd and placed

upon the federal payroll and given the responsibili-

ties that go with the particulai- p(»sili(>]i to whicli

they have been named, can then do any of the things

that the Administrator can do if hv ])ermits them,

and we have a mass of regulatory law here that luis

been cited already, indicating that in cases of this

nature he does permit it.

If a mistake were made or if foolish and ill-

considered actions were being instituted to such a

degree that they harrassed and annoyed the citi-

zen and destroyed his business and his reputation

then of course such cases would not—assume the

Administrator was so indifferent as to allow that to

continue, such cases could not })ossi})ly be carried

to a successful conclusion in court—in any court

of the land, because when the facts were once de-

veloped the action would he dismissed. I feel

therefore that we, in passing upon the issues raised

in the instant case, are not called upon to indulge

in the presumption that there will he, or that there

have been abuses. I am frank to say that if the

facts in this case, if they need go h(\von(l the sti]M]-

lated facts, indicate abuse in the case, I w(mi1(1 not

liave the slightest hesitancy in dismissiim- it, hut I

am passing now, only on the (picstion as to wlic^tlier

this action is one that is ])roi)(M-ly before the Court

—whether the Coui't has jui'isdict i<»u to proceed by
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reason of the fact that, as [14] contended by the

defendant, it was unauthorized on the part of the

attorneys who brought it.

Further emphasizing and i^erhaps elaborating on

the language quoted from Section 201- (a), a read-

ing of that whole section and certain parts of it,

particularly, indicates so clearly what Congres-

sional intent must have been. If you will note,

subdivision (d) :

'

' The Administrator may, from time to time,

issue such regulations and orders as he may
deem necessary or proper in order to carry out

the purposes and provisions of this Act.''

and I think as suggested in the argument, that these

orders—and they are by the hundreds now, are

made by civil service employees w^ho have been ap-

pointed by the Administrator, and we know, as a

matter of practical application, that the Adminis-

trator himself as an individual, can not possibly

either dictate or direct the orders, nor know the

facts upon which they are all based, and doubtless

in numerous of such orders some immediate sub-

ordinate or assistant administrator signed his name

to them.

Going farther to Section 202, and that deals with

investigations, records, and reports, subdivision (a)

says he is:

'' authorized to make such studies and

investigations to conduct such hearings, and to

obtain such information."

Now that of necessity, to be practical in operation
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—or to be practical and \)v ahlc to Ix' ])ut into oper-

ation at all, calls for scores of assistants, in a na-

tion as [15] great as this is, and scattered ovci- a

territory as widely as this is.

Subdivision (b) of Section 202 again refers to

the fact that the Price Administrator is authorized

by regulation or order to recjuirc^ any person wlio

is engaged in the business of dealing with any com-

modity—it covers the whole commei'cial life of the

nation.

Mr. Smith : May I interrupt Your Honor again ?

Eveiything Your Honor has said I believe is an-

swered in the Cudahy case. Might I suggest that

Your Honor look at that case during the noon

recess ?

The Court: I shall do so, but I indicated what

I thought was a distinction, but I want to look it

over and if we go on with Section 202, we fiiid sub-

division (c), again, and subdivision (h)—all of

these, and I am not going any farther—all of these

indicate to me that the Administrator is required

to proceed by subordinate appointees, and Congress

fully intended that such should be the case. If I

should place any other construction u])on the Act,

it would simply create a situation that would null-

ify the effective operation of a highly emergent

statute that can exist only during tlic period of the

emergency, and by its very terms is limited to such

a i)eriod.

I shall, before ruling, since you have n^quested it,

look this case over, but T think T will let you ])r()-

ceed on the assumi)tion that 1 have overruleil youi-
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motion and shall overrule it for the jiurpose or

orderly procedure—with that understanding.

Now, what order do you desire to follow in [16]

the matter of submitting your proof?

Mr. Agnew: The defendant w^ould like to make

an opening statement on the merits of the defend-

ant's position, at this time.

The Court: Very well, then.

Mr. Agnew: The defendant will present evi-

dence—none of it inconsistent with the stipulated

facts, but some of it in explanation of them, and in

the conditions, and proof of the conditions which

brought about the stipulated facts.

The evidence presented by the defendant will

show that prior to—just prior to last July 1st, we

had the ceiling price established I believe, by this

Regulation 169, naming the w^holesale prices on

wholesale cuts of beef and veal. Now the James

Henry Packing Company did not handle veal at any

time, and never has, so veal is not involved in this

action. I believe the stipulation somewhere so

shows.

The Court: Yes, there is some such

Mr. Agnew: The situation was local, as Mr.

Joseph, as the manager of the James Henry Pack-

ing Company will show. Since there was no ceiling

price fixed upon livestock, that it became at that

time, just prior to July, at least locally, and proba-

bly all over the United States, impossible to process

livestock because there was no room foi* the cost

of processing. After you processed it, why you had
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to sell it at a fomplote loss. As additional i)r()of,

that that was the situation.

At the Congressional hearing as to this Ki!), [IT]

the official representative of the Price Administra-

tor appeared and testified ''yes'' tliat it was true;

that because of failure to place a ceiling price upon

livestock carcasses that no ])r()])('r allowance had

been made for the cost of processing, making it im-

possible to carry on except at a loss.

Now we are conscious of the rule Ix't'orc^ your

Hcmor and in this court, we can not attack 169

because of the unreasonableness of it, although the

I)rocedure is left o])en to us again by reason of a

recent amendment, ])ut not at that time. However,

the Armour Packing Company raised tliat attack

directly before the proper court, the Emergency

Court, and that matter has been argued before that

court. I believe you remember the date ?

Mr. Smith : About tw^o months ago.

Mr. Agnew^: Still under advisement, at any rate.

One of those cases you say it will ])e decided to-

morrow, but sometimes it isn't, but it has been

under advisement about 60 days now,— hut that was

the situation that motivated, anyway, and caused

the James Henry Packing Comi)any to go into tlu^

retail business.

As to tli(^ facts of wliat ha])])en(Ml, tlici'c will 1m^

very little dispute between the ])ai'ti(^s- I d<»n't be-

lieve any, on any real material point.

As to the legal effect that ^'on^ ilonoi- slioidd

give to what hap])ene(l, why there is and will he, a

violent disagreement.
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Now around July 1st, the evidence will show that

most of the 25 retail markets that are involved

here, were closed. They couldn't get meat, and so

they closed [18] up. The remaining ones were

about to close.

We will show, too, that the shortage of meats

was not any more acute in beef than it was in pork,

hams, bacon, and pork cuts of that kind, which were

not involved by this regulation, whatsoever. In

other words, all 25 of these markets were out of

those, too, and it was just as equally difficult to get

those, if not more so as to, in some cases, get a

supply of beef, to prevent themselves from going

out of business.

The evidence will show that here, locally in King

County, and in Seattle, many packing companies

owned retail establishments. The James Henry

did not, except one. They had one large retail

store which they operated, paying the manager and

the employees salaries to operate it, and had for a

number of years.

The Court: Isn't it involved in this case?

Mr. Agnew: It is not involved, or questioned

—

that operation is not questioned in this proceeding.

Other packing companies, however, particularly

here in Seattle, had a good many outlets in which

they w^ere financially interested, or actually owned

and leased outright—leased them, themselves, and

operated them.

The evidence, of course shows in this case. Your

Honor, that no ultimate consumer—no claim is

made that any ultimate consumer was ever charged
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liiglier than the ceiling price foi- meat they ])onght.

There is no question about that having ]iap])ened,

so any construction of the facts tliat will l)e made

by Your Honor, should probably ])e mach^ with that

in mind; that the ultimate consumer was in no way

victimized. As a matter of fact, ]w [19] was lielped

where otherw^ise he wouldn't. These vai-ious indi-

viduals in these various markets came to the James

Henry Packing Company, n()n-api)roached, asking

if there was any arrangement possible, whereby the

markets would be takc^n over by Tlie James Henry

Packing Company.

Originally a lease was drawn, different from the

one that you see attached to the exhibit, and an em-

ployment contract, all about the same, and these men

were anxious to sign it, so Mr. Joseph, acting for

the James Heniy Packing Company took those

form leases up with their attorney and then the two

of them wTnt to the local office of the O.P.A. for

approval. Mr. Hartscm was the local officer in

charge at that time, and there w^as several confer-

ences with him about it. He expressed in a confer-

ence, about Jidy 1st, it w^as—approximately then,

great disapproval of the form of the lease. He said

as long as that provision was in ihvvv that allowed

either side to cancel this lease on this particular

market at their will, that he would have to construe

that lease not to be a substantial enough lease, as to

not constitute an evasion of the si)irit of the O.P.A.

Act. So then Mr. Smith, re])resenting the James

Henry Packing Company, agreed with Mr. Haitson
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he would make that chaiig'e or any other changes

that Mr. Hartson would suggest in the leases. No
other change being suggested, Mr. Smith redrafted

all the leases and brought the final draft up to Mr.

Hartson of the O.P.A. w^ho, after reading it over,

says, ''That is a good lease, now."

Mr. Hughes: About w^hen was thaf?

Mr. Agnew: Do you remember the date? [20]

Mr. Smith: About the early part of July—

I

don't know\

Mr. Agnew : Acting then on that representation,

that these leases were then executed. With each

lease Your Honor will notice is an employment con-

tract. In each of the 25 cases it happens that the

party w^ho leased the market to the James Henry

Packing Company, also was the same individual

who entered into the employment contract to iTin

the local—the retail market. The employment con-

tract speaks for itself and shows its terms, but they

are roughly this : Instead of paying a salary to op-

erate the retail market that now belonged to the

James Henry Packing Company, an arrangement

was made where ten percent of the gross sales on

everything, whether it was beef, butter, eggs, poul-

try, bacon, or whether it involved an O.P.A. regu-

lation or not, ten percent of the gross was given to

the James Henry Packing Company, and the mana-

ger, under the employment contract, was compen-

sated by taking 90 percent of the gross, and he in

turn was required to pay all expenses of operation

by the employment contract, including rent.

The point is raised in the opening statement of
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counsel that the stipidatioii sliows tliat tlie James

Henry Packing Conii)any did not pay the rent,

which is true, because in each case, as it happens,

under the employment contract the manager would

then immediately owe it back, because lie liad con-

tracted to assume and pay that, and would there-

fore, under his employment contract, have had to

return the check immediately he received it. There-

fore, the formality of passing the checks between

each other was [21] not gone through with, for the

reason it would have been an empty thing. However,

the evidence wall show that there was in one or two

cases some discussion of the employment manager

quitting and leaving, although that did not happen.

This arrangement oidy lasted through two or

three months. If that had happened, then the rent

would have had to be paid, because the employment

manager then would not be in a position of paying

it to himself. James Heniy Packing Company

would have had to pay it to the owner.

That arrangement went on without criticism from

anybody for at least up till about August 23, I

think was the time. There were some conferences

with the O.P.A. around July 30th, a lettcn* was sent

in which information w^as requested, but Mr. Joseph

was in Canada, and there was some delay in that

conference, and then when he got home he was sick

in bed, so a new regulation was passed by amend-

ment, No. 26. The regulation was dated August 16,

1943, and it is called Amendment 26 of the Price

Control Act. It is an amendment of* 161), I bclii^ve.

Although it was dated August 16tlu no word of it
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was received here until August 23rd, and it came

out in some of the press services, and I haven't got

the exact language of that amendment before me,

but it is substantially this, that I can give fi'om

memory. It said any device or agreement, short of

complete ownership of a retail establishment by a

wholesaler, will be deemed to be an evasion. Well

anyway, as a result of that letter, Mr. Finley wrote

on August the 30th, saying ^'this arrangement thus

constitutes [22] an evasion of the ceiling prices

fixed in the regulation, and in our view must now

be terminated. A reasonable time will be allowed

to effectuate termination before we proceed with le-

gal action. We shall expect, however, to be kept ad-

vised of your progress in bringing about recis-

ions." That letter was dated August 30th, and which

was signed then by Mr. Stoneman, who, I believe, has

now left the department.

Then Mr. Smith and Mr. Joseph, representing the

packing company, had several conferences in which

they stated, ''It seems to us, your objections to this

carrying on a retail establishment in that this per-

centage applies to beef sales, which is the only thing

involved under 169, and the estimates from all the

markets except two were that the beef sales con-

stituted 30 percent." Now they were charging ten,

and in order to roughly make up and eliminate beef

sales, they eliminated three percent and in corres-

pondence, put that up to the O.P.A. as to whether

or not that arrangement modification would satisfy

the O.P.A., and there was considerable correspond-

ence about that, ending in a conference on Novem-
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ber the 2ik1, in wliicli ]\Ir. Stonciiian was pre.^ent,

Mr. Joseph and Mr. Smith, at the O.P.A. Office,

where it was definitely then stated that since they

appeared to be dissatisfied and that this three per-

cent—throwing oiT the three percent did not seem

to satisfy them, that tluy would immediately re-

scind and take steps to rescind the leases, and on

the same day, letters were sent by the James Henry

Packing Company to all these lessors, in which tliey

stated the O.P.A. was dissatisfied with the legality

of this [2:]] arrangement, now especially, since a

new regulation had bc^en passed and come into ef-

fect, and for that reason requested that they vol-

untarily rescind. And all of that was done within

tw^o or tliree days thereafter.

Now^ on the question of the James Henry Pack-

ing Company sending an invoice of whatever beef

cuts, pork, and other cuts of meat to eacli of their

own retail establishments, that w^as not ])illed—they

were not billed, but an invoice in the wholesale price

listed under 169 w^as sent for the ])ur])ose of infor-

mation and bookkeeping only. The evidence will

show that for years they followed tliat same prac-

tice in their own market that they have owned out-

right for years, lu^re—that is, they send the whole-

sale billing and so by using that as an (^iitry, a man

can figure out what his ordinary ])i'()fits sliould ])e,

as a matter of bookkeeping. T Ix'licve tlial covers

the stand on the matter.

The James Henry Packing ("()ni])an\ will show

they entered into this with good faith and with the

intent, really, to make it permanent. Mr. Joseph,



James Henry Packing Company G7

for his own market, or for the James Heniy Pack-

ing Company's own market, went way out of his

w^ay to get some good eastern beef, at great ex-

pense.—It w^as a finer grade of beef than ever

handled by the packing company, in order to build

up business for his own markets for the future, to

build up their business, and the proof will show

they generally regarded it as a permanent thing.

Immediately after taking over the market by

leasing, forms were sent out for reports of the de-

fendant's managers. Letters of instructions were

sent to them, [24] relative to the matter. The insur-

ance company was consulted as to liability insur-

ance. Now that they owned these retail establish-

ments, the evidence will show they took all the lia-

bilities of ownership; that under the contract had

there been any loss in operation, they would have

had to pay it ; that no meat was ever actually sold

;

that it w^as only delivered to their own retail out-

lets, and that at no time—legally speaking, they

could have walked in the next day and pulled it

out and taken it to any other market, because no

title passed. No title w^as passed until it w^as sold

to the ultimate consumer, who paid the legitimate

and honest price.

The utmost good faith w^as exercised by the pack-

ing company throughout, and every move taken was

taken up with the O.P.A. office, and tlie same day

the O.P.A. office definitely made up their mind and

said '^no, because of this regulation you can't go

on any more," letters went out rescinding these

leases.
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The Court: We still have five minutes. Do you

want to make any further statement on the jjroof

you are going to olt'er"?

Mr. Hughes: I don't believe so, Your Honor.

The Court : When v^as this action instituted with

reference to

Mr. Hughes: I think November 27, 1943.

The Court: In November of 1943?

jMr. Hughes: Pardon me?

The Court : That was w^hen Mr. Finley was still

the Regional Attorney?

Mr. Hughes: I was mistaken when I said No-

vember. [25] It was filed on Februaiy the 29th,

1944.

Mr. Smith: There was an indictment returned

in November, I believe, Your Honor, w^hieh was dis-

missed.

Mr. Hughes: This civil action w\as filed Febru-

ary 29th.

The Court: We wnll take an intermission now

until 1 :45 this afternoon.

(Recess)

1:45 o'clock P. M.

The Court: Now you may proceed.

Mr. Huglies : Your Honor ])lease, before we pro-

ceed further, I stated what this stipulation was be-

tween the parties, so in order to have tlie record

clear, I would like to have it understood tliat the

stipulation—the supplemental sti])ulatio]i may be
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considered as having been read in full, and as part

of the record in this cause.

Mr. Agnew: No objection.

The Court : It will be so understood.

Mr. Smith : May I ask Your Honor, do you con-

sider your ruling before recess the ruling on my
motion, or will you make that now'?

The Court: I read through this case and I dis-

tinguish it sufficiently from the instant situation

that I shall adhere to the ruling that I made before

the noon intermission, as being the ruling of the

Court in this case. [26]

Mr. Smith: Then let the record show an excep-

tion.

The Court: Yes, and you may have an excep-

tion.

Mr. Agnew: Mr. Hughes, do you take the posi-

tion we have the laboring oar, or are you going to

introduce any further evidence?

Mr. Hughes : Yes, I do not think it is necessary

to introduce any further evidence.

Mr. Agnew: If Your Honor please, the defend-

ant first desires to read into the record a i)ortion

of the proceedings of October 26, 1943, before the

Committee of Agriculture of the House of Repre-

sentatives, relative to proposed ceilings on live

cattle. I could introduce the whole of the printed

document as an exhibit—I think I probably will,

but I will read only the portion from pages four

and five, as material.

The Court: Very well.
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Mr. Hughes: If tlie Court please, I doirt know

Avhat is ill eounsers mind, hut it does not seem to

me any of this is material or x^ertinent to the issuer

involved in tlie ease.

'ilie Court: I assumed it is foi- the pur])ose of

showing what the intent of Congress was in enact-

ing the act, itself.

Mr. Agnew: It is for the purpose of showing

acknowledgment of the conditions at the outset, un-

der which we were working and not for the i^urpose

of attacking this regulation, whatever, Your Honor,

but for the pui'pose of—part of our proof of our

general situation which motivated this arrangement

for retail [27]

Mr. Hughes: I don't still believe. Your Honor,

it is material to the issues, and it is just simply

reading into the record a lot of extraneous matter

that I don't think the Court can consider.

The Court: How much material is there?

Mr. Agnew: The material wouhl amount to

about three-quarters of one page.

The Court: Objection will be overruled, and

exception allowed.

Now before we leave this matter of these stipu-

lations, there a])pear to be three sti])ulations, here,

and th(^ offvv of ])roof made a sliort time ago ap-

])arently only covered a stipulation and a su))ple-

mental sti])ulati()n.

]\Ir. Hughes: That is right.

]\rr. Agnew: I think the third stijndation is a

stipulation in taking the order of proof, is all.
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The Court: If that is what it deals witli, why

shouldn't it be made a part of the record'?

Mr. Hughes: That should be. I overlooked that.

That should be.

Mr. Agnew: That should be. I think Your

Honor will notice in the stipulation we do not con-

cede as a matter of law that the stipulated facts

need explanation, but we are willing to voluntarily

take the burden and put in our explanation, because

we want to explain them anyway.

The Court: Yes.

Mr. Agnew: This hearing contains the state-

ments—the portion I am reading, of J. F. Brownlee,

Deputy Administrator for Price, Office of Price

Administration, [28] J. F. Carroll, Director of the

Food Price Division, Office of Price Administra-

tion, and R. V. Gilbert, Economic Adviser to the

Administration office of Price Administration.

Reading from page 4:
^

Mr. Kleberg of the committee asks this question,

relating to 169: '^Did anyone discuss the probabili-

ties of the decision with the court, connected with

the O.P.A., to give you an idea that the regulations

as attacked might be construed to be illegal by the

courts'

'^Mr. Brownlee: Yes, sir.

^'Mr. Kleberg: Who was it?

*'Mr. Brownlee: The legal department of the

Office of Price Administration feels there are very

serious legal doubts as to our ability to defend

this action without any action on our ])art.

''Mr. Kleberg: Did the court intimate that?
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^'^Iv. T3i*()\viil(H': I caiTt niiswcr tlial, sii*.

*'Mi'. Kl(»])or.<>': TIow would you arrive at any

sucli (Icfiiiito r-ouclusion?

*'Mr. Br()\vul('(^: T tliiuk we liavc no alternative

except to ariive at it through tlio best le^al advice

we can uet from the attorneys for the au'enev. ]\[av

I say, also, tliat tlie figures whicli we have* ourselves

Avould indicate that there w^as a very ssrious doubt

as to its legality.

**Mr. Kinzer: Let me ask this question: Are

these attorneys who no\v tell you you liaven't a leg

to stand on, the same ones who drew the order

and the regulations in the first ])lace?

^^Mr. Gilbert: That is right. [29]

'^Mr. Ho])e: They have chang(Hl their minds

since that tinie?

*'Mr. Gilbert: The situation is just as clear as

a bell, and it is not in our judgment, or in the

judgment of anybody who has studied this ])roblem,

open to any real question. The ])rice of livestock*

on the average, through the 9 months, the first 9

months of this year, was $1.47 above tlu^ level that

was necessary to cover the total cost of the non-

processing slaughterer. Now, under those eiicum-

stances it can be demonstrated that as a class these

people have becMi put into the red, and have lieen

])ut into th(^ ivd to the extent of IV^ ceiits j)er

])ound on what they slaughter.

"}sU\ Kleberg: And under the law they must be

left with an ('(juitable amount of ])rofit.

*^Mr. (iilbert: That is right. It i)uts us under

an affirmative obligation to provide a generally fair
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and equitable margiu for distributors. We have

known for a long time, Mr. Chairman, that this

situation existed.''

Now I will call Mr. Joseph.

The Court: What w^as the date of those hear-

ings? Last summer, was it?

Mr. Agnew: This hearing is dated October 26,

1943, and he refers to the previous 9 months. [30]

O. B. JOSEPH,

produced as a witness on behalf of the Defendant,

after being first duly sworn was examined and

testified as follows:

Direct Examination

By Mr. Agnew

:

Q. Will you state your name, please?

A. O. B. Joseph.

Q. And what is your business, Mr. Joseph?

A. Meat packer.

Q. Do you hold any office with the defendant

James Henry Packing Company?
A. I am president of the company.

Q. Do you hold any other position ?

A. I am general manager.

Q. General manager and president?

A. Yes, sir.

Q. How long have you held those positions with

that company?

A. r liave hecMi manager since about 1916. T

have been president Tor about the last ten years.
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Q. And will you state i;-enerally tlie kind of

business the James Henry Packing- ('om))any is in?

A. Well, we do slauc^htevin^' and curinc.'

—

slaughtering' up ho^s and eattle and sheep, and

making* hams, bacon, lard and sausages.

Q. And where is your i)rineipa] market for your

products—in what locality?

A. The i)rincipal one is right around in the

Seattle area and nearby. [31]

Q. You sell some in other cities besides Seattle?

A. Yes, WT ship over east of the mountains as

far as Yakima, and up as far as Blaine, Washing-

ton.

Q. About how many employees are employed by

the James Henry Packing Company?
A. Well, right around a hundred at the ])resent

time.

Q. Now you are familiar with the stipulation

that has been filed in this cause? I ])elieve you

looked it over before it was filed. A. Yes, sir.

Q. And attached to that stipulation are tw^enty-

five leases and twenty-five contracts of employment.

Did you execute those? A. Yes, I did.

Q. Tn what capacity?

A. As president of the company.

Q. And I will ask you whether or not youi* acts

in that respect was authorized by youi- Board of

Directors? A. Yes, sir, it was.

Q. After you entered into those agreements,

what if anvthincr was done relative t(» u'ivina'
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instructions to the employees under those employ-

ment contracts'?

A. Well, I wrote them all a letter, instructing

them to be very careful of their prices and not to

get any over the ceiling prices.

Q. The Bailiff will hand you what has been

marked for identification as Exhibit A-1. State

whether or not that is a copy of a letter sent to

each of the twenty-five employment managers?

Mr. Hughes: By the term ^* employment man-'

agers" [32] you mean the Lessees?

Mr. Agnew: Lessees?

Mr. Smith: Lessors.

Mr. Hughes: Lessors, I should say. Lessors?

A. Yes, sir, this is a copy of the letter.

Mr. Agnew: We offer this letter. Your Honor.

Mr. Hughes: No objection.

The Court: It will be admitted.

(Whereupon copy of letter dated July 23,

1943, to Mr. Val Sonntag was then received

in evidence and marked Defendant's Exhibit

A-l).
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DEPENDANT'S EXHIBIT A-1

KSanie letter sent to all managers upon signing Lease

and Agreement.

July 23, 1943

Mr. Val Sonntag

Manager, Market No. 1

2305 Eastlake Ave.

Seattle 2, Wash.

Dear Mr. Sonntag:

In the operation of our markets we intend to

comply fully with the Emergency Price Control

Act of 1942, and all rules and regulations issued

thereunder, and we wish 3^ou to be ])articular to

pay no more than current ceiling prices in pur-

chasing meats and charge no more than current

ceiling prices in selling.

We also intend to comply fully with Executive

Order No. 9250 and rules and regulations issued

thereunder by the Economic Stabilization Director

with reference to wages and salaries ])aid em-

])loyees. Em])loyees must not be given increases

o7* new hel[) hired at increased wages or salaries.

When it becomes necessary to consider such mat-

ters, we will make ap])ropriate application for the

approval of the National War Labor Board.

We know it is unnecessary to call your attention

to these matters as we do not antici])ate any viola-

tions, but because of our recent acquisition (jf the
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market, it seemed timely to make some reference

to it.

Yours very truly,

JAMES HENRY PACKING CO.

By O. B. JOSEPH
President

OJ:JE

Mr. Agnew: I will read the contents at this

time (reading Defendant's Exhibit A-1).

Mr. Hughes: Pardon, what is the date of that

letter^

Mr. Agnew: July 13th, 1943.

Q. Did you prior to this time operate a retail

market at all, Mr. Joseph?

A. Yes, we have one retail market we have

owned for many years.

Q. And where is that located?

A. That is on Western Avenue and Marion

Street.

Q. Now, what merchandise did you deliver to

your markets—what sort of merchandise?

A. Oh, we delivered a full line, with the excep-

tion of veal, hams, bacon, lard, sausages, beef, pork.

Q. Did you send invoices covering that mer-

chandise ?

A. Oh, yes, we always made a record of every-

thing.

Q. At what price did you ])ut it?

A. The ceiling prices. [33]
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Q. AVliolesale?

A. Wholesale ceiling- prices, yes, sir.

Q. Did you bill any of these twenty-five markets

any different from the one you previously had

owned? A. No, always the same.

Q. Followed the bookkeeping^

A. The same procedure.

Q. Did you prepare anything by way of foiTns

for reports to be rendered by your retail markets?

A. Yes, sir, I did.

Q. Did you have those printed?

A. I did. I had them printed.

Q. I will ask you over what ])erio(l were those

reports supposed to be turned in, daily, weekly,

or monthly?

A. Well, they w^ere turned in usually weekly.

It is a daily report of the sales, but turned in

weekly.

Q. Do I understand that correctly, that each of

these written ones v^ould be a daily report, but

they w^ould turn in all of them weekly?

A. Weekly, yes, sir.

Q. I will hand you what has been marked A-2

for identification and ask you if that is one of the

printed forms that you had printed for that opera-

tion? A. It is, yes, sir.

Mr. Agnew: We offer this in evidence.

The (\nirt: Is there any objection?

Mr. TTughes: No objecticm.

The Court: It wdll be admitted in evidence.
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(Whereui)on printed form referred to was

received in evidence and marked Defendant's

Exhibit A-2). [34]

DEFENDANT'S EXHIBIT A-2

Market Sales

Daily Report

Date

Cash

Credit

Total

Market

By
lOM 7-43 AEPCO.

Q. What about the question of the signs on the

exterior of the markets, did you make any change

in them or

A. Well I had signs ordered for all of the mar-

kets, but they had not been completed up to the

time that we started in to cancel these leases.

Q. That is, you stopped the operation before

actual delivery of the sign? A. Yes, sir.

Q. But you had had them ordered?

A. I had had them ordered and they were nearly

finished.

Q. What kind of signs were those?

A. Well, it was a sign about four feet long and

about eigtheen inches wide.
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Q. Wliat did it say on it as to tlie ownership?

A. 'Mames Henry Market No/' so and so.

Q. And you had each market

A. Numbered from 1 uj).

Q. You had eacli iiiarket mimbered !

A. Yes.

Q. Now to ^et back to tlie reasons Ijeliiiid your

goiui^- into the retail business, Mr. Josep]), will you

just state briefly to the Court why you wanted to

go in the real estate business, or why you did, and

how it came about, and wdiat ha])pened?

Mr. Hughes: Retail—you said *'real estate''.

]\Ir. Agnew: Retail business.

A. It wasn't through any solicitation on our

part that we got into the retail markets, but there

was a tremendous shortage of meats of all kinds

at that time, and many of the markets here in this

city closed u]). Quite a [35] number of people came

to me and said that as long as some others had

markets there, why couldn't wv arranizr t(^ take

over their market, as they wanted tlicni to be ke])t

intact and did not w\ant to have t<» close them. T

thought it over for a while, and tluMi consulted our

counsel to see whether it could be done legally, and

if so, how it could be done, and from tliat, our

attoi'ney th(»n di'ew the lease for me and a conti'nct

of employment for tlu^se men.

Q. Did you, before proceeding witli this, take

the matter uj) with any officers of th(^ O.P.A.?

A. Not until aftei* the fii'st lease wns drawn u]).
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Then our attention was called to it by the O.P.A.

and Mr. Smitli and I went up to see them.

Q. Do you remember about the date the first

conference at which you were personally present,

occurred "?

A. Well, 1 really don't. I really couldn't give

you the dates on that, Mr. Agnew. I don't have'

them.

Q. Well, with reference to the dates of these

original leases that w^ere signed, now was it before

or after those were signed—the forms that were

finally signed up?

A. It was before they were signed up, the last

ones.

Q. 1 will ask you whether your first leases are

in the same form that is shown by the stipulated

leases and employment contracts now?

A. No, they were different.

Q. Were you present at the time the first form

was taken up with any officials of the O.P.A. ?

A. Yes, sir, I was. [36]

Q. Who was present at that time?

A. Well, there was Mr. Hartson and Mr.

Sholley, and I don't recall, I think there was

someone else there, and Mr. Smith and myself.

Q. Well was there any complaint made to you or

in your presence by the officials of the O.P.A. as

to the form of that leasc^ at that time?

A. It had a i)aragra])h in there tliat—or a pro-

vision that upon 30 days' notice the lease could be

cancelled by either ])arty.
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Q. And wliat was stated about that?

A. Well, they did not tliink that tliat

Mr. Hui^hes: Jnst a niinute.

Q. Who made the statement?

A. Mr. Hartson.

Mr. Hughes: Just a moment. I tliink. Your

Honor, we are ^^etting into dee]) watei* here, and

this witness is attempting- to testify fioni liearsay

without at least laying any foundation for such'

testimony. I therefore object to it at this time.

The Court: I assume he is offering the testi-

mony for the purpose of showing liis good faith

in this rather unusual transaction.

Mr. Hughes: Well, now, Your Honor please, in

the first place the defendant has not ])leaded good

faith. There is no good faith j)leaded in the

answer—the affirmative defense, and I am at a

loss to know wherein the good faith applies. Does

it a7)ply to his good faith as to his employees, or

what is the good faith? In other words, it seems

to me that those two [37] contentions, one of which

he denies that he sold to these twenty-fiv(^ e]7i])loyees,

in on breath he denies lie sold it to tlicni as i-etail-

ers, but he says he sold it—he gave it to them as

their employees or turiunl it over to them as their

employees. Now wherein does the good t'aitli couk*

in? I don't (piite undcM'stand just what the de-

fendant's contention is, as far as uood faith.

Th(^ Couit : I a.tn taking the openiim' statement

as made hy couusel foi- (h'fciidant and fi-oin tliat T

draw the iiUVrence, which seems to me to h(^ th(»
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logical one, that had it not been for the O.P.A. regu-

lations and the enactment of the O.P.A. regulations

and the emergency that existed, the defendant would

not have gone into the meat business as far as he

did in these transactions, but it was for the purpose

of meeting that situation and continuing the busi-

ness—the retail business alive and having an out-

let for his own product, and that because the modus

operandi w^as being questioned by the representa-

tives of the government, they were taken into con-

sultation, because you have stipulated the facts that

these things did occur, there were twenty-five mar-

kets and this type of lease, and this type of employ-

ment contract was entered into, and that the meat,

excepting veal, was disposed of to the public

through these markets, and that the substance of

your stipulation goes so far as to say that the price

that the packer got, the defendant in this case, was

actually above the ceiling prices for wholesale.

Mr. Hughes : Yes, that is true, Your Honor, but it

seems to me that his defense, and only defense [38]

that he set up, is that these people are his employees.

Now it seems to me that is the sole question for the

Court to decide, are they his employees?

The Court: Well, I feel that I must give as wide

an application as the facts will y)ossibly warrant to

the principal of that which would be just and equit-

able under an unusual and emergent situation, and

I shall, insofar as the law and the regulations pei--

mit me, do that very thing, and I shall overrule

your objection and allow you an exception.



84 Chester Bowles vs.

(Testimony of O. li. Joseph.)

You may proceed.

Q. I til ink the question was, Mr. Jose])li, as to

wliat Mr. TIartson said relative to this first lease

that was there. What criticism did he make of it if

any I

Mr. Hughes: I understand Your TTonor to over-

rule my objection, did I?

The Court: Yes.

A. He ma(k^ o])Jecti()ns to the provision of tlie

cancellation there, the 30 day cancellation.

Q. What was said then relative to whether or not

—as to your willingness to correct that by anyone,

and if so, who said it?

A. Well then the arc^ument was with our coun-

sel and Mr. Smith in regard to a n(»w lease. They

talked over some provisions. 1 did not ])ay so much

attention to that, as I left that matter up to him,

but any way, we left and then a innv lease was

drawn uj) by counsel.

Q. Can you state the month that this was in?

A. Well, this was in July.

Q. And it was before the date of these new

leases? [39] A. Oh, yes.

Mr. AgiH^w: Can we aure(^ as to what ^Ir. TTart-

son's official tith^ was at that time?

^Ir. Layman: Chief Attorn(\v.

^Ir. Au'new: diii^f Attorney for the local office

here?

Mr. Layman: Yes.

Q. After that conference*, I will ask you whether

or not there was a I'edra ft of the leases?
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A. Yes, there was.

Q. Were you present at the time that redraft

was taken to Judge Hartson ?

A. No, I was not.

Q. And what you heard about that, then, was

from your attorney ? A. That is right.

Q. Did you then execute the present leases that

are shown by the stipulation?

A. We did. They were all alike.

Q. I will ask you whether or not, in executing

those, you followed the advice of Mr. Smith ?

A. Oh, always, yes.

Q. Under the employees' agreement, who paid

the expenses?

A. He paid the expenses of them.

Q. AYould that include rent?

A. It included all expenses.

Q. And what was the compensation under the

employees' agreement—what is his compensation

and what was the company "s share? What did you

pay the man for running the market? [40]

A. We were to get ten percent of the gross sales,

and he was to have all of the rest of the profit, and

to take care of the expenses.

Q. Would that include rent?

A. That would include rent, as well.

Q. Did you take up the matter with your insur-

ance company of covering these places with liability

insurance? A. Yes, we did.

Q. At that time, immediately prior to these
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leases, T will ask you whether or not there was any

ceilino- piice on livestock that you imrehased?

A. No, there was not at that time.

Q. At the price you paid, was it possible to pro-

cess the meat and sell it at one sixty-nine without

loss?

Mr. Huu'hes: Just a moment, T ol>ject to that, if

the Court please.

^Ir. Agnew : Tt just goes to the reasons for 2:oing

into the retail business.

The Court: Objection overi'uled, you may an-

swer.

A. The question, again ?

Q. The question was; was it ])ossible at that time

to buy livestock on the market and process it ex-

cept at a loss?

A. No, it was not, no, sir.

Q. When was the next conference with the

O.P.A. officials at which you were present?

A. T can't recall the date.

Q. T will ask you if you received any official

notice from the Office of Price Administration in

which they advised you that they wvn' ruling that

your arrangement was [41] improper?

A. Yes, I did receive it. (])a])(^i' handed to wit-

ness) Yes, sir, 1 received that.

The Court : T)o you offei' that in evidence, ^\v.

Agnew ?

Mr. Agnew: T now offei- it, Youi' TTonor.

The Court: Any objection?

Mr. Huges: No objection.
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The Court: It will l)e admitted in evidence.

(Whereupon letter dated 8/30/43 to James

Henry Packing Co. from O.P.A. was received

in evidence, marked Defendant's Exhibit A-3,

and read to the Court by Mr. Agnew.)

DEFENDANT'S EXHIBIT A-3

Office of Price Administration

3377 White-Henry-Stuart Building

Seattle 1, Washington

August 30, 1943

In Reply Refer To: 21,063 AVSiHJ

James Henry Packing Company

2025 Airport Way
Seattle 8, Washington

Attention : Mr. Joseph, President

Gentlemen:

Judge Hartson and Mr. Sholley have referred to

this department for action the matter involving

your leasing of retail outlets for meat products.

The exchange of correspondence, and other ma-

terial in the file including copies of your form lease

and contract of employment, indicates the facts

have been quite fully discussed, and no worthwhile

purpose will be served by an extended repetition of

them here.

Suffice it to say that m onr ()])i]n()ii the effect of

your lease-employment arrangement—aud particu-

larly as exemplified in ])aragraph 3 of the ** Contract

of Employment" form, reading,
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3. **Tliat (lurinc; the term of his em])lo\niient,

second ])arty sliall ])ro])erly niana^'e said meat

market, and for his services Hi*st ])a]-ty shall

pay to the second party all reinainiiii;- receipts

and revennes from the operation of said market

remaininc^ after dednctint^ all expenses of ()])er-

ation and costs of merchandise and ten i)er cent

(10%) of gross sales."

—is for your firm to secnre a liii;iier price for its

meat than is ])ermitted by Revised Maximum Price

Regulation 169.

The arrangement thus constitutes an evasion of

the ceilings fixed in the regulation, and in our view

must be terminated.

A reasonable time will be allowed to (effectuate

termination before we })roceed witli legal action. We
shall expect, however, to be kej)t advised of youi*

progress in bringing about recisions.

Very truly yours,

R. C. FINLEY
Chief Enforcement Attorney

^

A. V. STONEMAN
T.itie:ation Attornev

Q. T will ask you if you rcnienihci- that you.

answered tliat letter? A. Yes, I did.

Q. 1 will iisk you if that is a true ('<^])y of ynui*

answer to the letter that is being liandcd to y(ni

now? A. Tt is, ves, sii*.
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(Paper handed to Mr. Hughes.)

Mr. Smith: Mr. Hughes, would you just as soon

put in the original of that letter?

Mr. Hughes : This is all right, this copy of it.

Mr. Agnew : We offer this letter A-4, a copy of

the letter sent.

Mr. Hughes: There is no objection.

The Court : It will be admitted in evidence.

(Whereupon, copy of letter dated 9/2/43 to

OPA from Henry Packing Co. was received in

evidence and marked Defendant's Exhibit A-4.)

DEPENDANT'S EXHIBIT A-4

September 2, 1943

Office of Price Administration

3337 White Henry Stuart Building

Seattle 1

21,063 AVS :JH
Attention Mr. Stoneman

Gentlemen

:

Receipt is acknowledged of your letter of August

30, 1943, stating that our leases of retail markets

and the contract of employment with the manager

constitute an evasion of price ceilings fixed in Reg-

ulation 169.

I am referring your letter to our legal counsel, re-

questing advice and instructions on how to proceed
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to accomplish a caiiccOlatio]! i)i' our leases and man-

ager contracts.

Very truly youis,

President, James Henry

Packing Co.

Q. 1 will ask you if you then further corres-

ponded with the office of tlu^ O.P.A.?

A. Yes, we did.

Q. Handing you what has been marked as Exhibit

A-5 for identification, I will ask you if the first

page—what the first ])age of that exhibit is?

A. This i^ a letter addressed to Mr. A. V. Stone-

man, Litigation Attorney, Office of Price Adminis-

tration.

Q. Did you send the original of that !

A. Yes, sir, I did.

Q. And attached to that is a lettcM*. To whom
was that letter sent?

A. It says a copy of oui* letter to the managers

is enclosed.

Q. Did you send one of thoise letters to each

manager, which you enclosed? A. 1 did, yes.

Mr. PFughes: No objection.

Mr. Agnew: Offer it in evidence. Your Honor.

Th(^ Coui't: Any objection?

Mr. Hughes: No objection.

Tlu^ (\)urt : It inn\' be admitted in e\idence.
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(Whereupon, letter dated 9/24/43 to O.P.A.

from Henry Packing Co., with attached copy

of letter referred to, was then received and

marked Deefndant's Exhibit A-5.)

DEFENDANT'S EXHIBIT A-5

September 24, 1943

Mr. A. V. Stoneman,

Litigation Attorney,

Office of Price Administration

3337 White Henry Stuart Bldg.,

Seattle 1, Washington

Dear Sir:

Please refer to your letter of August 30, 1943,

with reference to the employment of Managers for

this Company's retail markets.

Pending our protest and appeal of the regula-

tion and your interpretation, we are relinquishing

all profits from retail sales of beef and veal fur-

nished by us, and are instructing our Managers

accordingly.

A copy of our letter to Managers is enclosed.

Very truly yours,

JAMES HENRY PACKING CO.,

By
President

OJ/t

(Zone #4)
Dear Sir:

The Office of Price Administration has adopted
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an amendment to its Revised Maxinnmi Price

Regulation 169 reading:

*'Any transaction, device or arrangement

whereby a ])ers()n wlio sells, transfers or de-

livers beef or veal to a retail establishment not

wholly owned and operated by such person re-

ceives for the beef or veal a greater realization

than he would be entitled to receive under this

reguhition for the sale of such beef or veal to

a retailer is a violation of this regulation and

is })rohibited/'

Local attorneys for the Office of Price Adminis-

tration have advised us that, in their o])inion, with

respect to beef and veal furnished by us, the terms

of our employment of you as Manager constitutes

an evasion within the meaning of the amendment.

You will, therefore, in reporting receipts for the

purpose (^f determining your commissions, omit or

deduct all receipts from sales of beef and veal fur-

nished by us.

Very truly yours,

JAMES HP]NRY PACKING CO.,

By
OJ/t President.

Mr. Agnew: I will read the letter (Exhibit A-5

was then read.)

Q. I will ask you if fi-oni that time on there was

a reduction made in the pei'centage?

A. Yes, there was. [4)]]
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Q. How was it figured, Mr. Joseph?

A. Well, after consulting a number of the mar-

kets as to what they thought was the amount that

they would receive from beef that we furnished to

our markets, and that in figuring their returns to

us we took 70 percent of the 10 percent that the

contract called for, thereby eliminating any receipts

from beef. There were two of them. One of them

that figured—that is beef sales, would run as high

as 50 percent, so we had him discount his then to

50 percent of the 10 percent; and another one that

figured that, his beef sales w^ould be around about

40 percent, so we had him to eliminate the 40 per-

cent and pay us 60 percent of the 10 percent. We
were doing this in order to comply with this regula-

tion.

The Court: You notified the O.P.A. of the ar-

rangement %

A. Yes we did.

Q. Did you receive any written response and

acknowledgment of that notice from the O.P.A.

(handing witness paper) ? I will ask you a dif-

ferent question, if this exhibit A-6 for identifica-

tion is that written response?

A. Yes, sir, this is the letter we received.

Mr. Agnew : I offer 6, Your Honor.

The Court: It will be admitted in evidence.

(Whereupon, letter dated 10/4/43 to Henry
Packing Co. from O.P.A. referred to was re-

ceived in evidence, marked Defendant's Ex-

hibit A-6, and was read to the Court.)
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DEFENDANT'S EXHIlJlT A-6

Office of Price Administration

3337 White-Henry-Stuart Building

Seattle 1, Washington

October 4, 1943

In reply refer to 21,063 AVS:HJ

James Henry Packing Company

2025 Airport Way
Seattle 8, Washington

Attention: Mr. Jose])li, President

Gentlemen

:

With reference to your letter of September 24,

transmitting to us a co])y of a form letter ad-

dressed to persons operating retail outlets under

your direction, will you be good enough to inform

us whether the deductions from the sales of meat

2)roducts other than beef and veal, mentioned in

your form letter, are still being made by these

markets.

Very truly yours,

R. C. FINLEY
District Enforcement

Attorney

A. V. STONEMAN,
Litigation Attorney

Q. Did you answer that letter?

A. I did, yes, sir.
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The Court: Have you the original of it? [44]

Mr. Agnew: I seem to have a copy here, but it

is not a carbon. That seems to be a copy but I am
not sure that it is a true carbon. We could agree

on it in case you have the original.

Mr. Hughes: Let's see. Yes, that is right, it is

dated October 11, 1943. You might write in there

'^1943'\

Q. Handing you Exhibit A-7 for identification,

I will ask you whether or not that is a true copy

of the answer that you sent the O.P.A. office, to

their letter? A. Yes, sir.

Q. Now I will ask you, Mr. Joseph, whether or

not on

Mr. Agnew : Oh, pardon me, withdraw that ques-

tion.

Offer A-7.

Mr. Hughes: No objection. I wish the record

would show that was dated October 11, 1943.

The Court: It will be admitted in evidence.

It seems to be October 11th, yes.

(Whereupon, letter dated 10/11/43 to O.P.A.

from Henry Packing Co. was received in evi-

dence and marked Defendant's Exhibit A-7.)
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DEFENDANT'S EXHllUT A-7

October 11, 1943.

Mr. A. V. Stoneman

Litigation Attorney

Office of Price Administration

3337 White Henry Stuart JUiilding,

Seattle 1

Dear Sir:

Answering your letter of October 4, 1943 (21,063

AVS:HJ), please be advised that we have made no

changes in our leases of retail meat markets othei*

than to comply with your interpretation of the

amendment to Maximum Price Regulation 169, as

expressed in your letter of August 30, 1943.

Very truly yours,

JAMES HENRY PACKING CO.,

By
President.

Q. Following that, 1 will ask you whether or not

you had any conference with the O.P.A. officials

on November the 2nd as to whether this arrange-

ment of deducting a j)ercentage on beef and veal

Avas satisfactory to them"? A. Yes, wc did.

Q. And will you statc^ who was present?

Mr. Hughes: What date was that, pardon me?

Mr. Agnew: November l2nd. [45]

Q. If you rc^inember.

A. 1 just couldn't say. 1 don't just recall.
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Q. Was Mr. Smith with you?

A. Yes, he was.

Q. I will ask you whether or not as a result of

that conference there, if on the same day you wrote

a letter requesting cancellation of all these con-

tracts from all of the markets?

A. Yes, I remember we wrote a letter asking

for cancellation of all the markets.

Q. Did you send that letter to each of the 25

markets'? A. Yes, sir.

Q. I will ask you whether or not Exhibit A-8

for identification is a true carbon copy of the letter

sent to the 25 markets? A. Yes, it is.

Mr. Agnew: We will offer it.

Mr. Hughes: That w^as sent to the markets?

Mr. Agnew : To each of the markets, yes, sir. I

would like to substitute A-8 for identification, and

mark a better copy of A-8.

The Court: You may.

Mr. Hughes: That is all right.

The Court: I don't have any objection.

Q. What has now been marked A-8, dated No-

vember 2, addressed to Val Sontag, is your testi-

mony the same in regard to that as the last ex-

hibit? A. Yes.

Q. A better written copy? A. Yes, sir.

Mr. Agnew: We offer this in evidence.

The Court: It will be admitted in evidence.

Mr. Hughes: No objection.

(Whereui)on, copy of letter dated 11/2/43 to

Val Sontag from Henry Packing Co., referred
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to, was then received in evidence and marked

Defendant's Exhibit A-8.)

DEFENDANT'S EXHIBIT A-8

No. 1 November 2, 1943

Mr. Val Sontag,

2305 EiLstlake Ave.,

Seattle, Washington.

Dear Sir:

The Office of Price Administration seems de-

termined to view our lease and our employment of

you as market manager as a transaction not sanc-

tioned by Government price reguhitions.

I disagree with the O.P.A. There is nothing in

our lease and agreement which violates price ceil-

ings. On tlie contrary, tlie arrangement is bene-

ficial to all concerned and provides a method for

the distribution of more inspected meats, with no

extra cost to your customers.

However, I fully api)reciate the necessity of price

regulations and the efforts of the OPA to prevent

iniiation, and I believe you will agree with me that

all business should cooperate with the OPA, even

though we may disagree with its methods and ruP

ings, and I am respectfully asking you to agree to

a mutual cancellation of oui- lease and contract of

employment as of the end of November 1, 1943.

r h()i)e that following the cancellation of out*

lease, you can ]*esunie the oj)erati(>ii of the mai'ket.
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and we wish to assure you that you may depend

upon our sincere cooperation.

Very truly yours,

President, James Henry

Packing Co.

OJ/t

Q. I notice in this letter, Mr. Joseph, you ask,

although it is dated November 2nd, you ask them

for cancellation as of November 1st, in the body

of the letter. A. Yes, sir.

Q. Was that done with—and then, after No-

vember 1st, the arrangement was discontinued as

to all markets? A. That is right.

Mr. Agnew: You may cross examine.

Cross Examination

By Mr. Hughes:

Q. Mr. Joseph, at the time these instruments

which you denominate ^^ lease and contract'' were

made, the furniture and fixtures in those retail

stores belonged to these 25 different retailers, did

it not ? A. I think they did, yes, sir.

Q. And was there any allowance made for the

furniture and fixtures in those stores, in your lease ?

A. No, there was no arrangement.

Q. Now, I think eight of these 25 markets

owned their own premises. I don't know whetlier

Mr. Smith has told you that—the attorney, but he

states eight of them. Do you know ? [47]
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A. A number of tliein. I don't know just bow

iiKiny.

Q. Some of them owned their premises and

others leased them?

A. That is right.

Q. All the rent, that was due the owner of these

l)remises was paid by the retailer, was it not ?

A. They were to be i)aid by the i>eoi)le that we

hired there, yes.

Q. It was i)aid by these retailers, is that cor-

rect? A. That is right.

Q. And no rent was paid by you to any of the

owners of these premises, is that correct?

A. Well, we didn't because that would only be

just a duplication of work. If I ])aid it they would

have to give it back to me.

Q. But that was ])aid by the retailer for you,

you claim? A. That is right.

Q. l>ut you never paid the retailer any rent un-

der your lease-contract with him, did you?

A. No, we did not.

Q. Well, why wasn't that done in accordance

with the lease?

A. W(»ll, il w^ould only be a duplication of work

if I ])ai(l him tlu^ I'ent. Then under his contract with

Die he would have to tui'u around and ])ay it back

to me again, so

Q. W(^ll, undei* your contract arrangement it

does not read that way, does it I Vour lease says that

you will ])ay (\*ich ouv of them the sti])ulated sum

mentioiHMl in tlu* stij)ulation, does it, what is set out ?
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A. That was in there for our ])rotection. [48]

Q. That was an asset to the lessee, wasn't it, the

retailer? A. Asset?

Q. Yes. It was an account receivable for him,

wasn't it?

A. No, it would not be an account receivable.

Q. In other words, that was put in there — it

didn't mean anything? A. Oh yes, it did.

Q. Well, when did you pay any of these retailers

any rental for the premises that you agreed to pay

under your lease?

A. I was ju^t trying to explain to you that if we

paid it to them they w^ould have to turn around and

pay it back to us. If you w^ant to know the reason

we put it in there

Q. Yes, I would like to know the reason why you

put it in there, too.

A. All right. That w^as only for our own protec-

tion in case one of these fellows fell down or he left

and we would have to hire somebody else, or sup-

posing one of them would run away and we would

have to put somebody else in charge of the market

we wanted to protect ourselves, to know how nuicli

we would be obligated in the rent.

Q. Well, the fact that the

A. It was just a matter of business.

Q. The fact that the retailer i)aid his rent due

to the owner of the premises had nothing to do with

the the rent you owed him under your lease, did it?

Those are two separate transactions, weren't they?
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A. Oil, 1 don't know what he liad to do with the

owner of the [49] buiklinu'.

Q. Well, if he had to pay the owner of the build-

ing rent

A. There might have been a lot of other condi-

tions outside of the meat market.

Q. But the fact remains that you never paid

any rent or gave up any consideration for this lease

as mentioned in the lease itself?

A. We gave up any consideration ?

Q. Yes, what did you do to take ca]*e of the

monthly payments provided for in the lease, to the

retailer?

A. Why, we furnished these markets wnth a very

good supply of meat, and give them a chance to do

some business, and a chance to make some money.

Q. Well the fact remains, I say that you never

l)aid them anything under your lease?

A. As I say, we didn't pay any rent, no.

Q. Yes. Now, how^ did you come to fix the amount

at 10 percent ? Pardon.

Mr. Hughes: 1 will withdraw that.

Q. How did you fix the amount of the rent in

these leases?

A. Oh, just a legitimate rent for their markets,

is all.

Q. It isn't the same that they pay the owners

of those who are leasing, is it I

A. Tt miuiit not have been the same.
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Q. It was an arbitrary figure you put in the lease.

It didn't mean anything? A. Oh, yes, it did.

Q. Well, you didn't figure at all in—it does not

figure at all in your accounting.

A. If I were obliged to take that market over

and put [50] somebody else in there, I would w^ant

to know how much I would be obligated for the rent.

Q. I say, but it didn't enter into your accounting

with the retailer in any way"?

A. No, it did not enter into the accounting.

Q. Were any of these leases filed? Of these 25

leases you had executed, did you file any of them

with the County Auditor?

A. No, I did not.

Q. Would you ever do that if you leased prem-

ises? Is it usual for you to do that?

A. I don't know whether it is customary or not.

Q. These retailers who were renting from their

owners, did you get permission from the owners

of the property to make these leases with the ten-

ants? A. No, I did not.

Q. You did not. Did you give them any notice

that you had sub-leased these premises?

A. No, I did not.

Q. Wouldn't you do that ordinarily if you made

a lease for a business property, find out something

about the ownership, how much rent he was paying?

A. Well, that would depend u])on what the con-

ditions were, I suppose.

Q. You did not even enciui i*(» whether the rent you
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fixed was the same that \hr lessee was ])aying, you

say? A. Xo, I did not.

Q. That did not bother you at all, then? That

did not enter into your calculations at all ? [51]

A. No.

Q. That you considered immaterial ?

A. That is immaterial, yes, so far as between he

and 1.

Q. Now referring- to this contract that you call

a (contract of employment. Did you i^ive these re-

tailers any other notice than you have just offered

in evidence here? A. Any other notice?

Q. Any other instructions, I mean.

A. No.

Q. Concerning the management?

A. Oh, I talked to them at different times, yes,

but this is the only written ones that I give—written

notices.

Q. This is the only uniform instructions that you

have given all of them?

A. Yes, sir, that is the only uniform

Q. Have you given them any instructions in

addition to this, as to the management I am speak-

ing of now.

A. I don't remember of any particulai' cas(\ no.

Q. Have you given them any inst mictions as to

th(^ books of account to he kept, and the rccoids?

A. Oh, yes.

Q. That was tlu^ wi'ittcMi instructions you just in-

troduced in evidence?



James Henry Packing Company 105

(Testimony of O. B. Joseph.)

A. No, but we sent them these blanks. We fur-

nished all of them with these blanks.

Q. That is the daily record blanks?

A. Daily record blanks.

Q. That has been introduced in evidence. Is there

anything else you have given them? A. No.

Q. Instructions about books of account, and rec-

ords ? A. No.

Q. Did you ever authorize them to obligate them-

selves in any way during this four-months' period

from July 1943 to November, 1943?

A. Oh, I gave them

Q. Outside of what has already been introduced?

A. Yes, but I gave them permission to make pur-

chases at other places, too.

Q. You gave them j^ermission—how did you give

that permission? A. How? Verbally.

Q. Well, did you see each one of them?

A. Oh, yes, I have talked to all of them.

Q. And told them to buy whatever they thought

they should have?

Mr. Smith: I think Your Honor should refer to

the contract. Exhibit '^B''. There is no use trying

to modify that and change that. If Your Honor will

read that contract you will see how^ all this will be

done. No instructions w^re necessary. Those were

the instructions.

The Court: Objection will be overruled, excep-

tion allowed.

Q. Is that correct? A. That is correct.

Q. Have you given them any other instructions

about their obligations?
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A. Not that I remember of.

Q. Did thov o-et pennissioii from you to incur

obligations [53] in buying ])()nltry and fivsli !

A. Yes, they did.

Q. When was tliat instruction uiv(m?

A. Whenever—at tlie same time I would tell

them whatever they needed that we didn't liave, to

go aliead and ])uy it.

Q. Just go ahead and buy it? A. Yes, sir.

Q. Just as they had always been doing ?

A. Just the same.

Q. And did you liave anything to do witli the

help—tlie hiring i* A. No.

Q. Hiring and firing of the help?

A. No, sir.

Q. Of the salaries? A. No.

Q. And these markets made no reports to you on

their obligations, did they? A. No.

Q. So that you don't know wlietluM- tliey ])aid all

the bills or not, do you?

A. I would have known if they liadirt.

Q. They bought it in tlieir own name, didn't

they?

A. Bouglit it in tlu^ name of the market, yes.

Q. Yes, and any bills would go to the market,

wouldn't they. All hills wcMit to the mnrket?

A. Yes.

O. [Tow would you know ?

A. How would 1 know? Well, ii' ih(\v iwv not

paid, why T rr)4] would h(^ar rtom it.
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Q. Well, how would you know?

A. How would I know? Well, they would be

coming back to me for it.

Q. Who would?

A. Whoever they owed it to.

Q. How would they know you had anything to

do with the market?

A. Oh, they all knew.

Q. Who knew it ? A. Everybody knew.

Q. You never gave any notice to the public about

this, did you?

A. No, but the dealers knew it.

Q. You never notified the public in any way of

the change of the proprietorship in these markets,

did you? A. No.

Q. When did you order these signs that you re-

fer to?

A. I just don't recall the date. I could get it for

you, though, from the Foley Sign Company.

Q. From what sign company?

A. Foley Sign Comj^any.

Q. Had they mad^ these signs?

A. They had them nearly all completed, yes.

Q. Now, Mr. Joseph, was there a shortage of

j)ork on July the First, 1943?

A. There was a shortage of all kinds of meat

along at that time.

Q. Are you sure there was a shortage of pork ?

A. Yes. [55]

Q. Did these 25 retailers have any notice of any

shortage of pork?
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A. Did tlicy liave notice of it ?

q. Ves.

A. Well, tlioy would certainly know if it was

short, yes.

Q. Well, didn't they get all the })ork tliey ordered

and wanted i)rior to July the First?

A. I don't think they did, no, sir.

Q. You don't think they did/ A. No, sir.

Q. You know they didn't uet the beef that they

wanted, don't you? A. Yes, sir.

Q. And you know there was a scarcity of beef

around July the First, don't you?

A. Well, there was a great scarcity of all meats.

Q. Wasn't the beef primarily the reason why you

made these contracts ?

A. Not particularly, no.

Q. How is that ?

A. Not particularly beef, no.

Q. Have you got the figures on the pork that you

sold these 25 retailers during June, 1943, as com-

pared with July, 1943 ?

A. Why, I could find it.

Q. You could Hnd it ! A. Yes.

Q. And would you say it was less in June than in

eTuly, or more?

A. Well, 1 wouldn't say without clKM-kiug it. [-")()]

Q. Well, if you -a>- there was a shortage of poi'k

it would necessarily he less, would it !

A. Not necessarily. We can sell theni the same

amount and still be short.
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Q. Well, if they were satisfied in July and were

not in June that would be evident, wouldn't it, that

they were short in June and not in July?

A. I couldn't say whether they would be satis-

fied or not.

Q. Well, take for instance the month of June,

1943, as compared with June, 1942, do you know

whether your pork was greater or less ?

A. I couldn't recall from memory.

Q. You don't? A. No, sir.

Q. Could i)ork be handled at a profit in June of

1943?

A. I don't—I can't remember what the records

are on it.

Q. You know about beef?

A. I do know about beef.

Q. What?
A. I do know about the beef, yes.

Q. You don't know whether pork was or not?

A. I can't recall.

The Court: Well, pork is not involved in these

calculations.

Mr. Hughes: I am trying to show there was a

shortage of pork, that is all.

Q. Now these invoices you furnished each of

these 25 markets were invoices on every shipment

that was made to them, didn't you?

A. There is an invoice that goes with every ship-

ment, yes, [57] sir.

Q. That was done prior to July and subsequent

to July, 1943? A. Yes, sir.
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Q. And tliose invoices were made out just alike

in July, August and Septenihei*, and Oetober. They

were made out the same as tliey w<'re ])r('viously,

wTi'en't they?

A. Just the same. Tliei'c was no change.

Q. Now, did you have a license from the City of

Seattle to operate these retail markets?

A. Well, we have a license Ciom tlu' City of

Seattle, a wliolesale license.

Q. A wholesale license, hut did you liavc^ a re-

tail license to operate these 25 meat maikcts fiom the

City of Seattle?

A. No, personally we did not.

Q. Did you have any license I'roui the State of

Washington to oi>erate these retail meat markets?

A. No, they don't require any.

Q. What is that?

A. 1 don't think they require any.

Q. You don't think they do? A. No.

Q. And you gave no notice to the public of these

leases, did you? A. No, I did not.

Q. Did you apply to the State of Washington for

a certificate of registration for the State tax—for

the occupation tax? A. No, 1 did not.

Q. You did not? [58] A. No.

Q. For any of these markets?

A. No, sir.

(^. You never ])aid any tax to the State for the

o])(*rati()n of these retail markets? A. No.

Q. Never made any in^port to tlu^ State on tlie

0]>(M*ation of these markets.^
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A. No, I have not.

Q. Why didn't you do that? A. Well

Q. You know if you own a retail business you

have got to report to the State, don't you? You have

got to obtain a license to do business—business and

occupation tax ? You never did any of those things ?

A. No, I never have.

Q. Did anybody else do it to your knowledge?

A. I don't know, I am sure. •

Q. As president, you would know, wouldn't you?

A. No, there are many things that are done that

I don't know.

Q. In other words, Mr. Joseph, there is no

change in the operation of this store after July the

First, than before July the first, was there, as far

as you know?

A. Any more than that they were supplied well

with good meats.

Q. Yes, and you received the ceiling prices for

all your meats delivered to these markets for the

life of these contracts, didn't you?

A. Yes, sir, we did. [59]

Q. You received in addition to that 10 percent

of their gross sales, is that correct?

A. Part of the places we got 10 percent, and

some

Q. You got 10 percent of the sale of all the

meats? A. Everything that was sold.

Q. In the meat market? A. Yes, sir.

Q. That included poultry and fish?
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A. Wliatever sales were made in the meat mar-

ket.

Q. Von never sn})plie(l them with any poultry or

lish, did yon? A. No.

Q. Well, now, what additional sei'vice did you

render to the market aftei* July the First that yon

did not give them ])efore July the First, lf)43?

A. Well we furnished, these markets with a

mneh better grade of meats than we did before. \\\'

shipped in a lot of eattle from the East, from Den-

ver—high grade stnff that we furnished there, try-

ing to build np their bnsiness.

Q. That is the only additional serviee that yon

gave ?

A. Yes, and furnishing them more meats, of

conrse.

Q. More meats. Now, the amonnt that yon re-

ceived over the ceiling ])ri('e was '^lf),149.()4, is that

correct ?

A. No, that is not eorieet. We did not receive

anything over the ceiling ])rice.

Q. Well yon received $19,149.64, then, after you

received the ceiling price*?

A. We received a profit foi- the ojx'i'atioii of the

retail markets. [60]

Q. Did yon receive $19,149.(i4 I'lom these 25

mai'kets i

A. 1 think that is about the auiount.

{}. And did yon i-eceive the ceiling piiee of all

the uieats yon sold these markets?

A. Yes, we did, yes, sir.



James Henry Packing Company 113

(Testimony of O. B. Joseph.)

Q. What was the consideration for that $19,-

149.64?

A. Well, the taking over and the management of

these markets, and furnishing them with good meats

and plenty of it.

Q. Plenty of meats, and that was the purpose

of this lease and contract % A. Yes, sir.

Q. You told these markets, didn't you, some-

wheres around the latter part of June that you

couldn't afford to sell at the ceiling prices?

A. I don't know that I made any such state-

ments as that to them.

Q. Well, what did you tell them? Just what was

the conversation you had?

A. We just didn't sell them but very little, and

we sold inferior meats.

Q. Well, who brought up this question of the

lease and the contract? Who suggested that?

A. The different market owners.

Q. You did not suggest it?

A. No, they came to me. I did not go to them.

Q. And is that true with Mr. Mulholland and

Mr. Blunden, and everj^one of them you say sug-

gested it to you? A. They came to me.

Q. They came to you, and you did not go to

them? [61] A. No, I did not.

Q. Well, what did you tell these markets you

would be willing to do? What, briefly, did you tell

tliem ?

A. Well, I told them that I liad taken this up
wuth out attorney and this is the suggestion that he
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liad, and tliat I liad made one oi' two leases on tliis

basis, and they wanted to eonie in on it. Tliei'e was

many ])eoi)le that wanted us to take their markets

over, but I could take only a certain number, and

then if you will notice the ones that I did take over

were scattered around all throug'h the city, at stra-

tegic points, so as to give the pu])lic really an o})-

portunity to buy something.

Q. Now^ 1 forgot to ask you a])()ut this contract

of employment that you have witli liiese retailers.

Did you pay any social security tax for any of those

managers'? A. No, I did not.

Q. You never had any social secui-ity card or

any form at all, as an employee of yours ?

A. No.

Q. Can you tell us why you did not have that

detail?

A. Well, they w^eren't working on a salary.

Q. Well

A. They were w^orking on a commission.

Q. Well does that make any diffVi-ence?

A. I really don't know.

Q. You never enquired about that?

A. No. Maybe you would know more about that

than I do.

O. Didn't vou tell these retailers that vou

couldn't let them liavc* any moi'c meat unless \hvy

made a conti'act—this contract and lease ! [(il^]

A. Oil, no.

Q. Didn't you tell them you could not su])])ly

them with meat i A. No, no.
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Q. Well, why make this contract "?

A. Because we were giving them a very small

amount—we were doing as little as we could and

giving cheaper meats.

Q. You told them you could sui)ply them wdt/i

plenty of meat if they signed the contract and lease.

What did you tell them % What W' as the motive ^

A. Well, if we took the markets over we w^ould

see that it was well supplied, just like any other

business venture when you are taking over a busi-

ness, why, you want to see that it goes.

Q. In other words, you told them in effect that

you couldn't supply them with meat unless some

other arrangements were made, is that correct?

A. We couldn't supply them wath the quantity

that they would want.

Q. But you would supply them with the quan-

tity they wanted if they signed the lease and con-

tract, is that right "? A. That is right.

Q. Now you say in August or September you

changed this from 10 percent to 7 percent, except as

to two of them I believe you said. Lindquist and

Brown, for instance, you reduced from 10 to 6 per-

cent. Did Mr. Lindquist go to you and tell you

that he thought it was very unfair and he should

not pay you ? A. No. [63]

Q. That much?

A. No, he did not. I went out to see liim when

we had this notice aliout the beef.

Q. Uh-huh ?
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A. And asked liini wliat in his jnd^nent was

the anionnt of his sales foi- heef tliat was furnished

by us, and lie thought it was a))out 50 percent, so I

said, ''Well, then, you will eliminate^ the 50 percent

and you will pay us 50 percent of the 10 percent.''

Q. And Mr. Blunden?

A. Mr. Bhmden, he figured about 40 percent,

and so I told hiui ''then you will eliminate the 40

percent."

Q. As a matter of fact

A. "And pay us sixty ix^rcent of the ten per-

cent."

Q. As a matter of fact, Mr. Jose})!}, Mi*. Blun-

den came to you about that percentage?

A. No.

Q. He is the one who complained, isn't he?

A. No, he never did, no sir.

Q. Now this 10 percent w^as figured on total gross

sales, you say? A. Yes, sir.

Q. That included credit as well as cash?

A. Sales, all sales.

Q. All sales, and if they had customers that they

trusted, they had to pay you the 10 percent, regard-

less of whether they collected it nr not, is that cor-

rect? A. Yes.

The Coui't: Now let me intei"ru])t here. Was
that just for mc^ats or was that foi* everything they

[()4] sold?

A. Everything that was sold in the meat mar-

ket.
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The Court: But some of these businesses were

combination businesses, weren't they?

A. Yes. It had nothing to do with it, only the

meat market. Most of them have groceries too, but

this had nothing to do with that. This was just for

the markets.

The Court: I think we will take the afternoon

intermission now.

(Recess)

Q. Mr. Joseph, referring to Defendant's Exhibit

A-1,—pardon me, that should be A-2, I mean. Tliat

is the daily report of market sales?

A. Yes, sir.

Q. Was that prepared by these meat markets?

They made out these daily reports ? These were fur-

nished you every day, were they, by the meat mar-

ket? A. No, usually once a week.

Q. Once a week? A. Yes, sir.

Q. Did they also give you the daily report?

A. No, some of them just made them up on a

weekly

Q. I see, and you did not check? A. No.

Q. Just took their w^ord for it? A. Yes.

Q. And this requires them to account for tJie

cash as well as the credit? A. Yes, sir.

Q. And the name of the market, by so and so,

is printed on there. Now^ referring to Defendant's

Exliibit A-3, which w^as a letter written by Clinton

A. Hartson, Chief Attorney by John G. Sholley,

District Attorney, dated July 130, 1943, it says:
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**Y(ni will recall that early in July you and Mr.

Smith calhHl at our office and conferred with Judge

Hartson and me witli respect to tlie validity under

the Revised Maxinuun Price Kegulation 169 of cer-

tain proposed transactions, whereby you would lease

a mnnber of retail meat markets in the City of

Seattle. At that time we advised you that the leas-

ing arrangement first prepared by ilr. Smith would

be illegal under Revised Maximnni Price Regula-

tion 169. Mr. Smith then ])repared sample docu-

ments consisting of a lease and a contract of em-

ployment which were submitted to this office for

consideration.

Now, were those, the leases and contracts tliat

were signed?

A. The ones that he submitted later, yes.

Q. Yes, and he says:

''We referred copies of these documents to our

San Francisco office for their opinion/'

Those were the ones that were signed ?

A. Yes, sir.

Q. Now he enclosed the letter and said

:

''In view of the expression of policy [_(y(^^ on the

])art of our National Office—this office now is of

the opinion that tlie ])roposed leasing ai-rangements

betwc^en James Henry Packing Com])any and vari-

ous retail meat markets in the City of Seattle are

forbidden evasions of Revised Maximum Price Reg-

ulation 169.^'

ANHiat did you do aftei* you received that letter

of J uly 30, advising you that they were an evasion ?
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A. Referred it to our attorney.

Q. Then what was done ?

A. Well, he handled it. I will let him testify.

Q. You don^t know what hai)pened after that?

A. AVell, I don't remember. The correspondence

there, you will see what

Q. Well, that was July 30th, and after you were

told it was an evasion, you kept the contracts going

until November the 1st?

A. May I see the letter?

Q. Yes. It is Exhibit A-3 (exhibit handed to wit-

ness).

x\. This don't—this isn't the same as you are

talking about.

Q. Oh, isn't it? Pardon me, I thought I had a

different copy. This is August the 30th. It is July

30th. I must have the wrong date here. Oh, I have.

I marked that date. This one should be three. I wish

you would strike that. That was a mistake.

Well, I still hand you A-3. That letter is dated

August the 30th, 1943. A. Uh-huh.

Q. And he tells you there that it is forbidden

by Price [67] Regulation 169, doesn't he? He says

it constitutes an evasion of the ceiling prices fixed

in the regulation, '^and in our view must be ter-

minated."

A. Constitutes an evasion of the ceiling prices,

yes, sir.

Q. Wliat did you do after August the 30tli?

A. Well, he savs a reasonable time will ])e al-
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lowed to effectuate the tenniiiatioiis of these con-

tracts, so I referred it to our attorney.

Q. You referred it to youi* attorney?

A. Yes, sir.

Q. And what was done to cancel these contracts?

A. Well we asked to have them cancelled.

Q. You cancelled them on or about November

the First?

A. Whatever the date of it. Whatever the dates

of those letters are.

Q. Well you received this letter on August the

30th,—at least it is dated August 30th. I assume

you got it in regular course and then on Sei)tember

2nd, your Exhibit A-4 says that you are referring it

to legal counsel for advice. What was done pursu-

ant to that notice you received from the Office of

Price Administration ?

A. Well, I just don't r(H'all. T tliink our attor-

ney answered it.

Q. Well, as a matter of fact the record shows

that you did nothing except finally on Septeml)er

the 24th, vou notified vour retailers to take off

three percent of the ten percent, didn't you?

A. Yes, SO per cent of the 10 percent. Yes, I no-

tified Iheni there, yes.

Q. That was not until [()S]

A. That was—an arrangement was made to com-

])ly with the objections to th(^ beef and veal hei'e,

T tliink.

Q. Well, you received this on August the 30th

or thereabiMits, and it was a whole montli before
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you did anything. Can yon tell the Court why you

waited a month to do anything on that?

A. Yes, I was ill, and the doctor ordered me
away for a time, and I did not seem to get any

better and I came back and I was in bed for two

or three weeks.

Q. Well, somebody tends to your business when

you go away?

A. Well not on matters of this kind, they

hadn't, because I had been handling it.

Q. Had Mr. Smith been handling it for you ?

A. Yes, sir, Mr. Smith had been handling it for

me.

Q. What did he do, anything, do you know?

A. Well, I don't know.

Q. There was nothing accomplished as far as

these contracts were concerned, until September the

24th, is that right? A. I think not.

Q. Now, do you remember I'eceiving that let-

ter from the Office of Price Administration? That

copy was sent to your attorney, Mr. Smith. I don't

know w^hether you have the original or not.

A. Yes, I remember this letter.

Q. Do you remember that letter. You received it,

did you, from the A. Yes, sir.

Q. Office of Price Administration?

A. Yes, sir. [69]

Mr. Hughes: You are familiar with it. Do you

have any objection?

Mr. Agnew: No objection.

The Court: It will be admitted in evidence.
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(Whereupon copy of letter dated 7/30/43 to

Henry Packinc: Co. from OPA, was then re-

ceived in evidence and marked Plaintiff's Ex-

hibit No. L)

Q. Now, referring to that

Mr. Hughes: Pardon me, what was the number

of that?

The (Terk: Plaintiff's 1.

Q. Referring to that exhibit, Plaintiff's 1, dated

July the 30th, 1943.

Mr. Hughes: Wliich, Your Honor, I would like

to read into the record

:

'* James Henry Packing Co.

'^2023 Airport Way,
"

' Seattle, Washington.

*' Attention: Mr. Joseph, President.

''Dear Mr. Joseph:

"You will recall that early in July you and Mr.

Smith called at our office and conferred with Judge

Hartson and me with res})ect to the validity, under

Eevised Maximum Price Regulation 169, of certain

proposed transactions whereby you would lease a

number of retail meat markets in the city of Seat-

tle. At that time we advised you that the leasing ar-

rangement first prepared by Mr. Smith would be

illegal under Revised Maximum Price Regnlation

169. Ml'. Smith th(Mi pre])ared sample documents,

consisting of a lease and a contract [70] of employ-

ment, wliieli were submitted to this office for con-
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sideration. We referred copies of these documents

to our San Francisco office for their opinion.

^^ Yesterday we received a teletype from our Na-

tional Office on this general subject which makes

considerably more clear the position of OPA. Our

National Office advises us that because of the patent

danger of evasion of the wholesale maximum prices

established by Revised Maximum Price Regulation

169, any arrangement which falls short of a com-

2:>lete transfer of ownership and operation of a re-

tail outlet to the wholesaler must be deemed to be

forbidden as an evasion if, as a consequence of the

arrangement, the wholesaler receives a greater re-

turn for the meat supplied than the maximum
prices described in Revised Maximum Price Regu-

lation 169.

^^We are also advised that a clarifying amend-

ment will soon be issued which will specifically in-

corporate this rule into Section 1364.406 of the Reg-

ulation.

^'In view of this expression of policy on the ])aH

of our National Office, this Office now is of the

opinion that the proposed leasing arrangements be-

tween James Heniy Packing Co. and various re-

tail meat markets in the city of Seattle are for-

bidden evasions of Revised Maximum Price Regu-
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latioii 169. We sliall, of course, be glad to discuss

this matter with you furtlicr <*it youi* conveiiience.

'^Veiy truly yours,

^^CLINTON H. HARTSON,
'* Chief Attorney,

'*By: JOHN B. SHOLLF.Y,
''District Price Attorney."

Q. You receivied that letter in due course, 1 pre-

sume? A. Yes, sir.

Q. And what did you do when you received this

letter of July tlie 30th, concerning- these leases and

contracts ?

A. I just referred it to our counseL

Q. Did you do anything about it at all I

A. I referred it to Mr. Smith, oui- attorncn'.

Q. Did Mr. Smith advise you what to do?

A. 1 don't know just wliat time it was, but

around that timc^ I think was wlieii I was away, or

shortly after that, that I was taken ill and left.

Q. W(^ll, you referred this to Mr. Smith at the

time? A. Yes.

Q. And you did not do anything about this let-

ter until two months later, September the 24th,

when you notitied these meat dealers to take off

three percent of th(» t(Mi ])ei'cent, is tliat correct?

A. Well, not (juite, no. Thei'e was— I think Mr.

Smith had sevei-al confei'cnces with them and I

think thei'e was sonu^ other
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Q. I am talking about what you know of your

own knowledge, I am asking you now.

A. No, I don't know^, just without

Q. Well, the only move you made pursuant to

this letter was September the 24th, as far as you

know^ ?

A. Passed it on to our attorney, yes.

Q. Who had authority to manage the James

Henry Packing Company w^hile you w^ere away?

A. Well, Mr. Murray our superintendent looks

after the operation of the plant. [72]

Q. What is he—wdiat is his title?

A. Superintendent of the plant.

Q. Superintendent of the plant, and who is vice-

president? A. Mr. Curtman.

Q. Mr. Curtman. Either of those or both of those

were familiar with these transactions, weren't they?

A. Well, I wouldn't say they were familiar with

them, no.

Q. They are on the board of directors, aren't

they? A. Yes, sir.

Q. You say they authorized you to sign these

leases? A. Oh, yes, that is all right.

Q. And they knew about it?

A. Oh, yes, they knew about them.

Q. Well, why didn't you cancel these leases as

soon as you received this letter on July the 30tli

that stated that it was an evasion—or do you know
why ?

A. Well, we figni'ed that i-cguhition regarding
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the beef and veal, it seemed to Ix* the only difference

that there were.

(^. Well, you (lid not do anything with that until

two months later. Why did you wait?

A. And then we made arrangements to reduce

the price on it.

Q. The beef and veal? A. Yes, sir.

Q. Well, you did not do that until two months

later. Why did you wait two months?

A. I don't know just what time it was.

Q. You kept collecting all the time the full ten

percent u]) until September the 24th, didn't you?

A. I don't remember the dates, but i)ro])ably

that is it, yes. [73]

Q. You didn't do that just to us(> u]) tim(», did

you? You did not do that just to gain time, did

you ?

A. No, we did not do that just to gain time, no,

sir.

Q. Did you refund any of these ))a}anents made

during August and September, to any of these re-

tailers? A. No, sir.

Q. You had not refunded any of the money at

all that you I'eceived? A. No, sir.

Q. Of the nineteen thousand some hundred dol-

lars ! A. No, sir, we have not.

Q. Well, when you de(»ided on Se})tember the

24th that it was illegal for you to do that as to the

beef, did it occur to you that you should ]'('])ay them

what they had ])aid you for the beef?

A. Did it ? No.
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Q. It did not occur to you? A. No.

Q. Well, why did you finally cancel this lease

and contract November the First?

A. Well, from the position that tlie O.P.A. has

taken, we found that there would be no use to argue

wath them any further. We did feel, however, that

we were perfectly on the right, and I still do feel

so, and even in this letter here it does not definitely

say that that is the definite opinion. It said there

will be a clarifying amendment soon to be issued

and that they will be glad to discuss the matter fur-

ther at their convenience, so this here was just a

matter of the opinion of the man who seemed to

write it, I take it. [74]

Q. Now, as a matter of fact you did not. The

reason you waited was because you knew the O.P.A.

was investigating you pretty closely about that time,

around the latter part of October or 1st of Novem-

ber, didn't you?

A. I did not know that they were until about

that time, no.

Q. About that time? A. No.

Q. And as counsel has already mpntioned, you

were indicted in November, 1943?

A. That is right.

Q. Yes, and the indictment was dismissed?

A. It was dismissed, yes.

Q. And this suit was bi'ought. This suit was

brought ])efore the indictment was dismissed. Now
it was not until the indictment was returned in No-

vember, 1943, was it?
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A. I don't recall the dates.

Mr. Hughes: I think that is all.

Jiediiect Kxanii nation

By Mr. Agnew

:

Q. Showing you Exhibit—I hclii've dated No-

vember 2, Exhibit A-8, a lettc^r to all xour market

men, 1 will ask you to refresh your memory by ex-

amining that and then state as of what date the

contracts were terminated.

A. They w^ere terminated as of November 1st.

Q. At tliat time did you know a])out any indict-

ment? A. No, I did not.

Q. These had been terminated befoi-e any in-

dictment? A. Yes, sir.

Q. It was mentioned about whether these places

had any [75] licenses or not—whether you got any

for them or not. I will ask you whethei- or not they

had licenses?

A. Well, all these markets had licenses.

Q. Did you take u]) the question of getting them

in your own name?

A. Well, I remember we did discuss it, but we

just figui'ed we would let them run out—until they

expired, and then lenew them.

Q. Was the question of social sccin iiy lax or un-

employment tax raised oi' taken up a1 all !

A. Well, 1 recall that Mi'. Sniitli did speak to

nu* about the social s(M'urity tax, but we jusi didn't

get around to do anything about it.

Mr. Au'uew: That is all.
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Mr. Hughes: Just a moment, Mr. Joseph.

The Court: The Court wants to ask you a few

questions.

These 25 stores or meat markets here involved,

were they all customers of yours prior to July, 1940 ?

A. Yes, sir, they were.

The Court : And did you have others in addition

to these twenty-five that bought your products ?

K, Yes, sir.

The Court: What did you do with the other

stores 1

A. Well, we gave them a little, as w^e had been

doing before.

The Court: But you gave these more?

A. Yes, sir.

The Court: Of certain grades of meat? [76]

A. Yes, of everything, that is right.

The Court: Bid you change your program at

all, of billing them for their meat, over what it had

been before you entered into this contract-lease ar-

rangement ?

A. No, there would be no change in the billing.

We bill them just the same as we do our own mar-

ket down on Western Avenue.

The Court: Now if your business in July had

not have foimd itself in difficulties with these O.P.A.

regulations, particularly the one covering—I think

you said beef products? A. Yes.

The Court: Would this arrangement have been

made any way? Let me ask the question in another

manner. Suppose we had not been in the war and
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liad not liad the emergency, was tliere anything in

the sitnation that would have eaused you to have

gone out and enter iiito these so-called lease agree-

ments ?

A. Well, it was on account of the shortage of

meat that precipitated these leases.

The (^ourt: Well, before you experienced these

difficulties and what you considered the inecpiities

of the O.P.A. regulations to the packing industry,

were you or your board phimiing ow l)uying any of

these markets %

A. No, no, w^e were not, no, sir.

The Court: And it was for the ])nr|)ose of bring-

ing, as you contend, yourself within tlie provisions

of the O.P.A. regulations, and yet being able to be

able to continue on vour slauchterins; of beef, that

you took these? [77] A. Yes, it w^as.

The Court: Now you said you selected them in

appropriate places throughout the city?

A. Yes, sir.

The Court : And what was your object in doing

that?

A. Well, so many liousewives would Ix^ a])le to

get one kind of meat at one ])lac(\ and they would

have to go to anothei*, and to anotlici-. and some-

times they w(M'(^ rumiing around spendinir a whole

afternoon trying to find certain kinds of meat.

Well, when we took thesc^ mai'kets over, w(^ put a

full su])])ly of meal in there, and liad them so that

thev would be a lonix wavs from each other and also
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around so that the public in all parts of the city

would have an opi)ortTniity to make purchases.

The Court: How many of these 25 markets had

businesses other than that of selling meaf?

A. Well, most of them. I don't recall just how

many there are there, but

The Court: Twenty-five listed.

A. I know, but most of them had other busi-

nesses besides selling meat.

The Court : Well, did the owners or operators of

them prior to July when this contract came into be-

ing, continue to carry on thereafter just as they had

before they had signed this agreement, with their

business as a whole?

A. Oh, yes, they kept on just the same as they

did.

The Court : And when you were receiving under

[78] this arrangement the 10 percent, and later the

7 or 6 percent, was that on gross meat sales ?

A. Yes.

The Court: Did that include all meats that the

market sold?

A. It included all meats that the market sold,

and anything else that the market handled. If they

handled fish it would include that.

The Court: Butter and dairy products?

A. Well, if they handled it, yes.

The Court: But it did not include groceries if

they handled groceries ? A. No.

The Court: Or confections?

A. No, nothing like that.
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The Court: Well, could you advise tli(^ Court

as to how many, you think, of these 25 did handle

groceries and confections and things other than

meat products and dairy products?

A. Well, let me see

The Court: Val Sontag is the first one.

A. No, he did not.

The Court : Nothing but meat ?

A. He had nothing but meat.

The Court : Mary Klontz ?

A. Mary Klontz? She has groceries, too.

The Court: You don't know what relationship

their gross receipts were as between groceries and

meat?

A. Well her groceries would ])e nuicli more than

meat. I think she has quite a large ])lace. [79]

The Court : Paul Snyder ?

A. Paul Snyder, he has a very large grocery

store, too.

The Court: And his gross sales would, in the

grocery supply, probably would exceed the meat

sales? A. Oh, much more, I am sure it would.

The Court: He had other employees besides

himself, there?

A. Oh, yes, he had a number of employees.

The Court: Ray Parmenter ?

A. Ray Parmenter, he handled just meat.

Tlie Court: Just meat? A. Yes, sir.

Tlie Court: And Pecker Protheis ?

A. Thev had both.
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The Court: Lmdquist & Brown?

A. Just meat.

The Court: Blunden?

A. Bhuiden, he had just meat.

The Court: Mulholland?

A. He had both groceries and meat.

The Court: Carstensen?

A. Both groceries and meat.

The Court : And Anderson %

A. Both groceries and meat.

The Court: And Stockley?

A. Stockley, both groceries and meat.

The Court: Paar?

A. Paar? Both groceries and meat.

The Court: Mangan? [80]

A. Mangan, both groceries and meat, yes, sir.

The Court: Bosanko?

A. Bosanko was just the meat.

The Court: And Thompson?

A. Just the meat.

The Court: Etten?

A. Etten? No, he would have both.

The Court: Wilmot?

A. Wilmot ? Just the meat.

The Court: And Marti? A. Both.

The Court: And the Bungalow Grocery & Mar-

ket ? A. The T^ungalow, they have both.

The Court: And William Myers.

A. He has both.

The Court: And Warren Meyer?

A. Warren Mever? He has both.
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The Court: And Mar?

A. Mar has both groceries and meat.

The Court: And Vodarski & Spailing?

A. No, they have both.

The Court: And Mirante?

A. Mirante ? Just the meat.

The Court: Just meat? A. Yes.

The Court: And Hartwig?

A. Hartwig, just the meat.

The Court: Well, if I have counted them cor-

rectly and checked correctly, sixteen of the twenty-

five handled groceries and meat. [81]

A. Yes.

The Court: Now in fixing the rental on these

])remises, did you try to make any distinction at all

as to whether—make an allowance or a charge for

the grocery business? I ask that not to mislead you

in any way, but because your rental range was from

twenty to thirty-five dollars.

A. It depended on the size of tlic mai'kc^t and

what would be a reasonable rental for it.

The Court: Did vou intend to assume all of th(^

various legal liabilities that you would by i-eason

of becoming the lessor—or the l('>se('. I mean, or the

actual operatoi* and ownei' of these that you do un-

d(M' tlu^ State and Federal laws, unch"' wages and

hours and ov(M'time? A. N'es, sir.

The Court: Did you do that ?

A. Yes, W(^ did.

The Court: You watched to see that they did

not work ov(M' the 10 liour wcu^k ?
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A. Of course I did not—I could not see each

one of tliem, you know.

The Court: AVell, any of them?

A. But we assumed that responsibility.

The Court: But did you check up with any of

them to see whether they were complying with it?

A. No, I did not ask them personally.

The Court: Was it your intention to become

liable for Federal Social Security tax and Old Age

Retirement on these people? [82]

A. Yes, sir.

The Court: Did you?

A. We are liable for that.

Mr. Hughes : What is that ?

A. I say we are liable for them.

The Court : Did you make returns to the federal

agencies? A. No, we have not.

The Court: And then of course you were asked

the question on the State tax, and of course you

would be liable for the local tax, w^ould you not,

state and county and city on property?

A. Well of course that is all collected and re-

ported in witli the business, you know, as the ex-

penses of the business, those things, you know.

The Court: Do you know whether you made any

effort to comply with the state sales law, when you

take over a business to ascertain who the creditors

are and liabilities to them?

A. No, T did not, because these were all sub-

stantial people that we were doing business with.
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The Court: Now you had one uiai"kot tluit you

actually owned outright and there was no question

about it, and it is not involved in these twenty-tive ?

A. No.

The Court: ^Vnd it made an outk't for so nuich

of your product as the customers' requirements

called for? A. Yes. >

The Court: Well, is it your contention that [83]

you intended to make of all these businesses a busi-

ness similar to the one that you had?

A. It was, yes. We expected that we could re-

new these leases at the end of the year and

The Court: But you had in each one of these

so many other situations involved,—the grocery

business and the

A. No, we did not have anything to do with the

grocery business.

Hie Court: I know, l)ut the man I'enting the

grocery store was running a ))ut<*her shop and so

he was a ])ntcher, but a grocer on one side of the

store, and an em])loyee of yours. A. Yes, sir.

'^riie Court: Did you check how iiiiich time lie

put in for you and how nuich lime lie I'li! in for

himself?

A. No, because that would be his own lookout

foi- that.

The (\mrt: T think lliat is all.

A. lie i)aid all Ihe expenses of the o])eration.

Mr. Hughes: Mv. Jose})!!, T want to ask }-ou an-

othei" (iu(*stion.
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liecross Examination

By Mr. Hughes:

Q. Weren't these 25 retail dealers approached

by your salesmen concerning this contract and the

lease that has been referred to'?

A. Well, not that I know of.

Q. Didn't you talk to your salesmen to mention

it to any [84] of them^

A. You don't have to talk to them.

Q. Well, I thought maybe you had mentioned it

to them, because they visit them quite often, don't

they, your salesmen ? A. Yes, sir.

Q. As a matter of fact, that is how any of these

came to you and talked to you, because your sales-

men asked you to talk to them about this contract,

is that not true?

A. No. I don't tliink it is, because some time be-

fore we entered into any of these leases, a number

of market men came in to see me to see if we

couldn't make some arrangements, and

Q. Well now, if these meat market men, some

of the twenty-five are here now, if they were to say

that they were approached by your salesmen and

told to come to see you, would you say that that was

a fact or not?

A. Well, I couldn't say, but they may have told

some of them that, that we had made some other

leases.

Mr. Hughes: I think that is all.

(Witness excused)
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Mr. Smith: If Your Houor please, I w(nil(l like

to take tlie stand and identify some letters, bnt I

may he al)Ie to contribute something to the argu-

ment and would not like to do so nidess agreeable

to couiis(d.

The Court : Vary well.

Mr. Hughes: That is all right. [S5]

ALMOX KAY SMITH,

called as a witness on behalf of the Defendant,

after being first duly sworn, w^as examined and tes-

tified as follows

:

Direct Examination

By Mr. Agnew:

Q. Will you state your full name, please?

A. Almon Ray Smith.

Q. You are a professional lawyer?

A. Yes, sir.

Q. How long have you been i)racticing law^?

A. Since about 1912.

Q. And have an office hei'e in Seattle?

A. Yes.

Q. Are you attorney for the James Henry Pack-

ing Company?

A. Yes, sir, 1 have been since a])out llio'), I

guess.

Q. When was the iirst (jucstion brou.uht to you

relative to the leases and employ incui agreements

concerned in this niattr]'

^
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A. Either the latter part of June, 1943 or tlie

early part of July, and I think it was the latter

part of June Mr. Joseph called me and consulted

me about it on the telephone. Tlien he came to the

office and we had a conference there, and he wanted

a form of lease and a form of contract prepared,

which I did.

Q. Did you thereafter take the matter up, of

that form of contract, with any official of the Price

Administration "?

A. About July 1st, Mr. Joseph was asked to call

at the local office of the O.P.A. regarding this

lease and [86] contract. He telephoned me and I

met him there, and we had a conference with Judge

Hartson with Mr. Scholley, with Mr. Eddington

and with some other attorney in the department

whose name I have forgot.

At that conference Judge Hartson had copies of

my first draft of a lease and the contract of em-

ployment, each of which were made subject to can-

cellation upon 30 days notice.

Q. Was objection made to that formt

A. Judge Hartson objected to that feature.

Q. Did you redraft the contract?

A. T redrafted the contract—the lease and the

contract, omitting that feature, making it absolute

for tlie term of (me year, and not su])ject to the

cancellation.

Q. Did you again take tliat matte]* uj^ with

Judge Hartson?

A. Yes, sir, I took the new lease
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Mr. Hiitrlics: Just a nioineiit, if tlic Toiut jik-asc^, ;

1 think at this time 1 should ()])jeet to any testimony

whieli may state what Judge Hartson told Mr. '

Smith. On the hrst ground, I ])elieve it is hearsay,

and upon the second ground that i)roce(lural regu-

lation No. 1, if I may read it to tlie (V)urt, Section I

I

54, Interj)retations. 1

''An interi)retation rendered by an officer or em- i

ployee of the Office of Price Administration with

res])ect to any provision of the Act or of any regu-

lation, price schedule, order, requirement, or agree-

ment thereunder, will be regarded by the Office of

Price Administration as official only if such inter-
1

pretation was requested and issued in accordance ^

with Section [87] 55 of this regulation," and so i

forth. !

Now I will r(^ad Section ^^b of this regulation:

"^Any person desiring an official interpi-etation of

the Emergency Price Control Act of 11)42 or any

regulation, price schedule, order, re(iuirement (»r

agreement thereunder shall request it in writing

from the n(^arest district office of the Office of Price

A(hiiiuist ration. Such request sliall set forth in full

the factual situation out of which tlic interpretative
I

question arises and shall, so far as is practicable, i

state the names and post office addi^c^sses of the per-
j

sons involved.'' '

And there are (^ther ]>arts (if this which I will

not read now, hut I will })ass it up to the Court.

**Any official interpretation, whether or general
i

application or otherwise, may he I'evoked or modi-
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tied by j^ublicly amioiiiiced statement by any official

authorized to announce such interpretations of gen-

eral application or ])y a statement or notice by the

Price Administrator or General Counsel published

in the Federal Register. An official interpretation

addressed to a particular x>erson may also be re-

voked or modified at any time by a statement in

writing mailed to such person and signed by the

General Counsel or any Associate or Assistant Gen-

eral Counsel. An official interpretation addressed to

a particular person by a Regional Attorney, a Re-

gional Price Attorney, or a District Price Attor-

ney may also be revoked or modified at any time by

a statement in writing mailed to such person and

signed by the [88] Regional Attorney or by the at-

torney who issued it or his successor."

Xow it is quite apparent from that that the re-

quests must be in writing and nuist set out all the

facts and the answer or the interpretation must be

in writing and should be signed by one of the fol-

lowing officers.

Xow, Your Honor, the purpose of that is very-

apparent now, because if it were otherwise, some

one without authority may be binding the govern-

ment or its agency to something that they hadn't

any right to do.

If counsel wants to show estoppel he should plead

estoppel. At any rate, tliis is a matter of evidence

that I think goes to the competency

The Coui't: Well, it is your contention that tlie

inte]*])retation placed u])on the regulations or the
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act, if made ])y llic Adiniiiisti'iitor or laid down by]

the man lowest in the scale ennmerated, would be-

1

come binding upon the Court, and the Couit could,

not question the interpretation i

Mr. Hughes: That is right, if it is in writing.

If he is going to state some things that Judge Hart-

son said to him, 1 think he ought to call Judge

Hartson here.

The Court: I am inclined to doubt your ])osi-

i'lon tliat the interpretation of either of the law or

the regulations must be accepted by the courts un-

questioned—th.e regulations nuist be so accepted,

because w^e can not question their constitutionality'

and the act itself must be so accepted, but if some

one in the administrative branch of tlie government
I

renders [89] an opinion, that opinion surely cauj

not become the law and binding upon tlic coui'ts.
j

Otherwise, it seems

Mr. Hughes: T think you are right on that.
i

Mr. Layman: if the Court i)lease, I believe if l|

may add a word, Tnid(n* tlu^ ])i'oc(M]ui-al regulation!

such an interpi'etation woidd be binding upon the
|

().T\A. and 1 think that is pi'obal)ly where the line

slKudd be di'awn.

The Coui't: I think I will let the witness an-

swer, because thei'e is an element of good faith in
|

hei'e and 1 jun going to ask counsel, probably, to i

advise me a little furthei', and I will infoi-m my-

1

self a little further in reference to the penalty i>ro-

visions, and as to assuming that without now de-

ciding that the govermntMiCs ])osition is sound heie,
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but without regard to good faith at all, must the

Court imj^ose triple j)enalties?

Mr. Aguew: That is the portion of the statute

I was about to read. That is what makes this evi-

dence clearly admissible.

The Court: Isn't there a case—a like case in

Washington, D. C. that involves this, decided by the

District Courts

Mr. Agnew : We have the new amendment to the

statute, directly to the point, that w^ent into effect

July 1st of this year.

Mr. La>Tiian: The like decision is an injunction

matter.

The Court: But it discusses a great many fea-

tures of this Price Control Act.

Mr. Agnew: Of course, under the new^ amend-

ment [90] it provides for triple damages with this

proviso

:

'^Provided, however. That such amount shall

be the amount of the overcharge or overcharges or

$25, w^hichever is greater, if the defendant proves

that the violation of the regulation, order, or price

schedule in question was neither willful nor the re-

sult of failure to take practicable precautions

against the occurrence of the violation."

so I think clearly tliis evidence would })e admissible.

T\m Court : I tliink I will allow it.

Mr. Agnew: I have another argument for its ad-

missibility I could argue latei*.

I think tlie (iiiestion was:



144 Chester Boivles vs.
j

(Testimony of Ahiiou Kay JSuiitb.)

Q. Did you take tliese leases to Judge Ilartsoii,

—the new leases?
j

A. 1 redrew the form of lease and contract and
|

went back to Judge Hartson's office. '

The Court: 1 wish you would fix the time, there.

A. This was about July 1st, Your Honor. I can I

not give you the date. It was the early part of July.

Mr. Hughes: That is the first time you went

there ?

A. That was at our first conference, and I made

the trip back to Judge Hartson's office after having

prepared a new lease and contract. !

Q. Was it the same day?
i

A. The same day, late that afternocai, and Judge

Hartson, I [91] believe, was alone in his office at

that time.

Q. What did he say with reference to the new

lease and agreement as you then had it drawn ?

A. He read the documents and he said ''That is

a good lease." He made no comment on the con-

tract. He took them both together and said "That

is a good lease."

Q. AVei'e you present at tlie execution of any

of them? A. Yes.

(}. Was it done in your office? I

A. Some of tlicni, I tliink.

Q. Werc^ you ])resent at tlie execution of all of

them, do vou know?

A. 1 believe 1 acted as Notai'v on the majority i

of tliem, at least.
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Q. And when did you next hear from the Office

of Price Administration, either yon, or any letter

referred to you, about the matter?

A. I believe the next stej) in the transaction

was the letter from Mr. Sholley of July 30th, a

copy of which was sent to me, at that time.

Q. I will ask you if that is the exhibit, if you

will read the number of the exhibit?

A. It is Plaintiff's Exhibit 1, yes.

Q. Is that what you are referring to?

A. That is the letter I refer to, and this is the

copy that was sent to me by the Office of O.P.A.

Mr. Joseph was in Canada at that time. I don't be-

lieve he saw the letter—the original of the letter for

some weeks afterwards.

Q. Now, I will ask you if you answered that let-

ter? [92] A. I did.

Q. Calling your attention to Defendant's Ex-

hibit A-9, dated July 31, I will ask you if that is

the answer to tlie letter? A. It is.

Mr. Agnew: Well, this letter of July 30, the last

sentence in it says:

''We shall, of course, be glad to discuss this

matter with you further at your convenience."

I offer A-9, the answer.

The Court : It will be admitted in evidence.

(Whereupon, letter to Mr. Hartson dated

July 31, 1943, from Mr. Smith, was received in

evidence, marked Defendant's Exliibit A-f), and

read to tlie Court.)
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DEFENDANT'S EXHIBIT A-9

July 31, 1943

Mr. Clinton II. Hartson

Office of Priee Administration

3312 White Henry Stuart Building

Seattle 1

Dear Mr. Hartson:

I received a carbon copy of ^Ir. Sholley's letter

to James Henry Packing Co. ad\asing us of the de-

cision of the National Office to treat the acquisi-

tion of rc^tail markets hy a ])acking company under

leases as an evasion of i)ric(^ ('eiliii<^ regulations.

Mr. Joseph is on vacation in Canada, and as soon

as he returns, we will get in touch witli your office

for the suggested conference.

Verv trulv vours.

ars c

Q. That was the conference suggested by this

letter f A. Yes.

Q. Now this letter mentioned that he believes

that in a short time tliere will be a regulation ])assed

clarifying the matter. Was that regulation finally

passed ?

A. Amendment 26, effective August 16, I be-

lieve, came out in ])ress I'eports as fai- as I knew,

about August 23i-d, and Mr. Joseph had come home

from Canada ill. 1 did not get to s(H' him and there

was no one else in the com})any 1 could consult, but
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upon reading Amendment 26 I wrote a letter to

Judge Hartson, expressing it was my opinion it

was not applicable to our case because the markets

w^ere wholly owned and operated, and asking for

an interpretation of it. That was August 23rd.

Q. Calling your attention to A-10, I will ask

you whether or not that is a copy—true copy of the

letter you sent [93] asking for that interpretation?

A. It is.

Mr. Hughes : I do not seem to have a copy, but

if you say it is the same, that is all right.

A. It is.

Mr. Agnew : We offer A-10.

The Court: It will be admitted in evidence.

(Whereupon letter dated August 23, 1943,

from Mr. Smith to Mr. Hartson, was received

in evidence and marked Defendant's Exhibit

A.-IO.)

DEPENDANT'S EXHIBIT A-10

August 23, 1943

Mr. Clinton H. Hartson

Office of Price Administration

3312 White Henry Stuart Building

Seattle

Dear Judge Hartson:

Through a press service, I have just received a

copy of the amendment to MPR 169 reading as fol-

lows :

^*Any transaction, device or arrangement
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whereby a person who sells, transfers, or de-

livei-s beef or veal to a retail esta])lishment not

wholly owned and operated by sueh persons re-

ceives for the l)eef or veal a greater realizaticm

than h(^ wonld be entitled to receive nnder this

regulation for the sale of such ])eef or veal to

a retailer is a violation of this regulation and !

i

is prohibited/'

It seems to nie that the retail markets which have
,

heen leased to James Henry Packing Co. are, with-
I

in the ])urview of the amendment, ''wliolly owned !

and operated" by the packing coni])aiiy. The ])ack-
,

ing company is not receiving ''for tlie beef or veal \

a greater realization than he would l)e entitled to

receive under this regulation for the sale of such

beef or veal to a retailer,'' but is operating the meat
I

market in its entirety, and, beef and veal consti-
j

tute only a part of the merchandise sold.

The lease is absolute, and for its (hiration tlie
|

packing company has all of the responsibilities and

risks of ownership, and, of nec(»ssity, the l)enetits,

if any, resulting from such ownershi]).

In negotiating these leases, th(> ])acking com])any

has provided a means whereby wliolesome, inspected

meats can be h'gitimately distributed to the public,

and, at the same time, enables these ret<ul markets

and tlic ]>acking company to sui'vivc wi'ong and o]>-

])ressive conditions i'(\sHlting from the failure of
I

the ()ffic(» of Price A(hiiiiiist rat ion to inchuk' live-
\

stock in its price ceilings.
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I most earnestly submit that the lease transaction

IS not an evasion, and it is incredible that the Of-

fice of Price Administration should obstruct the ef-

forts of citizens to lawfully meet and correct an un-

necessary, onerous condition for which the Office of

Price Administration is largely responsible.

The Henry Company has concluded approximate-

ly twenty-five leases, all of which are for a term of

one year and not subject to cancellation. If the

Price Administrator should take the position that

the leases are an evasion, then we must, of course,

request our lessors to agree to a mutual concella-

tion. All of these markets had well established busi-

nesses, but many will no doubt suspend if the leases

must be cancelled.

In requesting an interpretation of the amend-

ment, may I again point out that the leases are in

no sense devices, but absolute and legal lease tran-

sactions.

Very truly yours,

ars c

Q. Now I will call your attention to thc^ letter

from Mr. Stoneman the Enforcement Attorney,

dated August the 30th, in which he ends by saying

:

'^A reasonable time will be allowed to ef-

fectuate termination before we proceed with

legal action. W(» shall expect, however, to be

kept advised of your progress in bringing about

recisions.''
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Did you immediately after re('eii)t of the letterl

take any steps to rescind oi- did you try to make

some other arrangements?

A. Upon receipt of Mr. Stoncman's letter on

August 1st, I had a conference with Mr. Joseph and

we conchided that inasnnich as the objection was

based on 169, relating cntii'cly to beef, tliat we could

eliminate ])eef—eliminate any l)('U('fit from beef, and

there would be no further objection from the

O.P.A., and we proceeded to do so, and shortly after

that I wrote a letter to Mr. Stoneman sending him

a copy of our letter to all managers rt^questing them

to deduct all beef sales before comi)uting the [94]

percentage of the packing company. It develo])ed

that none of the retail markets kept segregated ac-

1

counts of beef. Mr. Joseph had conferences with

each and every one, and with tlie exception of two,

they agreed that 30 percent would l)c a projxT ])er-

centage. One thought 40 and one 50. Thereaftei-,

that percentage was eliminated from the gross be- ,

fore computing tlu* packing coTU])any V ])ercentage. '

i}. Did you take tlu» mattei' up with the O.P.A.
|

ofBce as to whether or not such reduction would

satisfy the i-cMjuiremenf? A. We did.

Q. And when did you get a definite answer that

it would not? '

A. AVcll, i1 was the date of Mr. StonemanV last

lettei* thci-e. I liave forgotten tlic date. Not until

then did wc liav(* (h^fiuitc knowledge that they cou-

sidei'cd llicm to b(^
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Q. Calling your attention to a letter that was

sent out to all of the dealers on November 2, asking

cancellation of all the contracts as of November 1,

I will ask you if on November 2nd you had any con-

ference with the officials of the O.P.A. ?

A. Yes, I did.

Q. And as a result of that conference I will ask

you whether or not that was the time you got the

definite answer that deduction on beef sales would

not satisfy them? A. That is true.

Q. I will ask you if at all times, whether or not

you [95] advised the James Henry Packing Com-

pany that these leases and agreements were legal

and not violative of the O.P.A. ?

A. Yes, sir, I did.

Q. That was your opinion then ?

A. That was my opinion.

Q. And now? A. And is now.

Mr. Agnew: You may cross examine.

Cross Examination

By Mr. Hughes:

Q. You say Mr. Joseph came to your office

around somewheres—before July the first, and

asked you—and told you he wanted a lease and con-

tract drawn for these meat markets?

A. Yes.

Q. And that you drew this lease and contract

and on or about July tlie First you took tlie first

draft u]) to Mr. Sliolley and Mr. Hartson?

A. Yes.
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Q. Did you take it up to tliosc* two*?

A. Yes, sir.

Q. And he told you it was unsatisfactoiy?

A. Yes.

Q. And that same day you say you redrafted

the lease. The contract remained tlie same, did it?

A. Except that the original contract was also

subject to cancellation upon 30 days' notice by

either party. That feature Judge Hartson objected

to and I deleted it. [96]

Q. Those were the only two features he objected

to, you say? A. I think so.

Q. Well, do you know? Can you state posi-

tively ?

A. Well I will state positively, because he made

no objection to the redraft, and those were the only

changes.

Q. You ])rought that redraft back and you say

Judge Hartson told you that the lease was all right?

A. Yes.

Q. What did he say? AVhat were his words?

A. His exact words, which you will find in oiu^

of these exhibits was ^^Ray," he said, "that is a

good lease'

\

()). What did he say about the coiiti-act ?

A. 1 doirt recall that lie said aii\tliing about tlie

contract. He just had the Xwo toge^tluM*.

Q. He said that was n good lease?

A. Yes.

(^. 1I(^ said ''That is a good lease" as a matter

of fact A. Yes.
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Q. ''But it is not a good lease under these cir-

cumstances." A. It is a splendid

Q. Did he say ''under these circumstances''?

A. No.

Q. All he said was "a good lease"?

A. Yes.

Q. Now you say on July the 31st, I believe, you

wrote the O.P.A. and told them that in answer to

theirs of the same date, I guess, that Mr. Joseph

was on vacation. What did you do to rectify the

situation at that time?

A. I did nothing, as I have just testified, by rea-

son of [97] having no opportunity to confer with

Mr. Joseph who was home ill, after returning from

Canada, until Amendment 26 was issued, and then

I wrote Judge Hartson again, expressing my opin-

ion that it was not aplicable to our lease and asking

for his opinion, or an interpretation.

Q. You are secretary of the James Henry Pack-

ing Company, aren't you?

A. I am but not an executive. I am not actively

associated.

Q. Well, the superintendent attends to business

while he is gone? A. Nothing of this kind.

Q. And you let this matter ride for a period of

two months before anything w^as done?

A. Mr. Hughes, there was nobody at the James
Henry Packing Comi)any except Mr. O. B. Josei)h,

with whom I could confer about this matter. In

fact, no one there knew very much about it, if any-

thincr.
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Q. After you were notified on July ?>lst defin-

itely that the lease was objectionable

A. 1 was never

Q. Vou still continued to collect money until

September 24th ?

A. We did not,—we took no ste|)s then to cancel

the lease because I still believed that tlu^ leases were

not evasions, and we had no definite intei-pretation

from the O.P.A. That was a matter of just a cou])le

of weeks, and u]) to that time there had been no

amendment—there had been no reiz:ulati()n.

Q. Now in your letter of Au^rust !2*^)rd, referrin<i^

to [98] Defendant's Exhibit A-10, you say:

^'It seems to me that the retail markets

which have been leased to Janu^s Henry Pack-

ing Company are, within the purview of the

amendment, wdiolly owned and operated."

Now you don't claim that they were either wholly

owned or wholly ojXM'ated, do you?

A. I don't claim so. I am sun* they were.

Q. 'I'hey were, notwithstandinu' the fact that he,

as you heard the testimony this moinini<r, testified

that none of thc^se leases wei-e filcnl

A. That was their resj)oiusibility, but 1 do not

file one year leases, do you?

Q. Do you know thei'e is no— Mi*. Smith, that

there was no social scu-urity ai-i'anu'cnients made to

take care of the social scM-ui'ity reijuiremcnts?

A. Matters wei'e ,u'oinu' pi'ctty I'asi and tlicic

was a mmiber of things to do in comiection with ne-

c:otiating leases of twentv-five ])usin(\^s (\stablish-
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ments. It escaped my attention. Tliat was my
oversight, but along in August, I either by tele-

])hone or orally, informed Mr. Joseph that we

should make social security returns, because even

though they were working on a percentage basis,

they were employees and at that time we had fur-

ther conferences about illegality and there was

nothing certain about our continuing, and I did not

follow it up.

Q. As a matter of fact you made no provision

for the social security during the whole time these

contracts ran'? [99]

A. No, we made no reports.

Q. You made no application to the State?

A. No, that is right.

Q. For permission to do business, did you?

A. No.

Q. And you paid no retail sales tax as an

owner of the business ?

A. Well, the markets pay that, of course.

Q. But you know the owner has to make appli-

cation and be responsible for that, don't you, to

the State?

A. The State is only interested in getting the

money, and it was being paid by the market. Their

manager represented James Henry Packing Com-
])any in all those matters.

Q. You know you have to make a]jj)lication to

the State to do business.

A. Yes, you should get
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Q. And you know Mr. Joseph or the defendant

has never made such a])])lieation?

A. That is true. This only histed about

Q. You also know we have a simihir ordinance

requiring the same thing to be done in the City of

Seattle, is that correct ?

A. The markets had licenses, you know.

Q. I am talking about the occupational tax

—

the business tax, now.

A. I am not sure that was in effect then. I don't

think it was,—I doiTt think it was.

Q. Well, it was in effect in July, 1943, the city?

A. The city occupational tax? [100]

Q. The city occupational tax went into elTect

July 1, 1943?

A. If it was and it was necessary for us to get

that dollar certificate, that was anothcM- oversight

of mine.

Q. When you made these leases you made no in-

quiry from the owner, whether the tenant had any

right to lease to the defendant, did yon .^ Did you

make any inquiry about that? A. Xo.

Q. Well, wouldn't you do that, oi'diiiai'ily, when

you are goini;- into a lease?

A. It didn't occur to me that any owner of

])reinises wonld object to liaviim- a moi'e responsible

tenant, on i\ one year's lease.

Q. Yes, but Mr. Smith, you did not know that

the s'duw provisions a])plyiiig t** youi* lease a])plied

to the lease between the I'etailei* and the owner, did

you?
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A. If the owner had any objections we would

have heard from him and we would have had to

deal with him.

Q. You never notified the public you took these

stores over? A. How do you notify?

Q. By press, and otherwise, and signs.

A. We were about to.

Q. Well you did not notify the public ?

A. It never occurred to me there was any ob-

ligation to notify the public.

Q. Well, nobody knew they were dealing with

the defendant in this case when they went there to

buy meat, did they ?

A. Well, I don't suppose Mr. Joseph made a

point to be there and tell them. Perhaps the man-

agers did, and as I [101] say, we were getting

signs made to put up there.

Q. On the face of these oversights you still

claim it was wholly operated?

A. With that solemnly executed and acknowl-

edged lease I can't see how the James Henry Pack-

ing Company could be anything but the sole and

exclusive owner of that business. Now if not, what

was their relation and what was the relation of the

manager.

Q. I am asking you this question, too: There was
no rent ever paid by the defendant to any of these

retail markets in accordance with the lease?

A. Well, that has \wcu gone over many times,

Mr. Tlughes, but there was no transfers of checks.
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Q. No transfers of nioncv or aiiytliinc: else of

value, was tliei-e?

A. No, it would have been an idlv eerenioiiy to

do it under the language of the contract.

Mr. Hughes: We disagree on that. I just wanted

the record to show^ it.

Q. You say in tlie hittei* ])ai't of your letter:

"If the Administrator should take tlie i)osi-

tion that the leases are an evasion, then we

must, of course, request our lessors to acTee to

a mutual cancellation.''

but nothing w^as done, notwithstanding this?

A. 1 think it was very manifest from tliat date

we at that time were deferring to the opinion ot*

the O.P.A. and if it develoi)ed that the thing was

going to continue to be objectioiuible to O.P.A. we

woidd ask for a mutual recisioii. Wv entered into

25 leases, and it is something [102] that couldn't be

dismissed lightly. These peo])le were all satisfied

with their leases, \\v\v doing bettei-, and did not

w^ant to cancel.

Q. Now, Mr. Smith, you stattnl, 1 think—if F

am wrong tell me—you statc^l on November l2nd

there was a conference you Iiad with the O.P.A.

which was the first time you knew that these de-

ductions wt'i'c unsatisractoiy.

A. 1 did not say unsatisractoiy. 1 liclieve there

had been a letter from Mr. Stonenian before tliat,

had ihei'e not ?

Q. Yes. A. Which 1 answcn-cMl.
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Q. Yes, you knew some time before that that

the O.P.A. did not approve. You knew as early

as July 30th?

A. I was never sure what they did approve or

did not approve. We couldn't find out. We were

both groping in the dark for light on the thing.

Q. Now who did you say said there would be no

objection if the beef were eliminated I

A. I did not say anything about who said that.

We assumed that nobody would longer object if it

were eliminated.

Mr. Hughes : I think that is all.

Mr. Agnew: That is all.

The Court: It is now time for adjournment.

How many more witnesses do you have, Mr. Smith

and Mr. Agnew ?

Mr. Agnew : That is our case.

The Court : How long will it take you to present

your case?

Mr. Hughes : Well I thought I would put Mr.

—

I would like to put Judge Hartson on for about

two [103] minutes, and I think probably we can

close it.

(Witness excused.)

The Court: Very well. The Court has got to

drive back to Tacoma.

Mr. Hughes : I do not want to keep Your Honor.

The Court: You may call Judge Hartson.
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CLINTON II. IIARTSON,

called as a witness on behalf of the Plaintiff, after

being first duly sworn was oxaniiiied and testified

as follows:

Direct Examination

By Mr. Hughes

:

Q. fludge Hai-tson, were you Chief Attorney for

the O.P.A. during 1943, in say June* until Novem-

ber, 1943?

A. tillabout September 17, 1943.

Q. From prior—sometinu* ])ri()r to that, I su])-

pose you started?

A. About a year and a half.

Q. Judge Hartson, you heard—1 don't know

whether you heard Mr. Smith '« testimony or not as

to what

A. A i)ortion of it. He was on the stand when 1

came into the courtroom.

Q. Do you remember Mr. Sniitli, and Mr.

Joseph, being in your office about—ah)ng about the

first of July? Just to refresh your memory, here

is a letter dated July the 30th. You might glance

at it just to refresh [104] your meiiiory about the

dates.

A. Well, that is a})j)roximate]\ true.

Q. And do you remembi^r that Mi*. Smith gave

you a copy of his lease and contra<'t of ('nij)loy-

ment which lie ])ro])osed to have (executed, oi* had

already executed I

A. Yes, I remember that. 1 i-cincnilxT tliat.

Q. And (lid you a])pr()vc' oi* disapi)rove of \hv

first draft that was given you?
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A. AVe disapproved it.

Q. He said—Mr. Smith said he went back to

his office and redrafted the lease and contract by

changing the portion which provided for cancella-

tion ui)on 30 days' notice, and he stated that after

making that change you approved of the lease and

contract. Would you state the facts ^

Mr. Hughes: I have not had an opportunity to

talk to Judge Hartson about this.

A. Yes, and I have not refreshed my recollec-

tion except by the paper you handed me just now.

My recollection is diiferent. About that time a

number of the local packing companies were en-

deavoring to get some increases in income or profits

by entering into leases with local butcher shops,

and the Acme Packing Company was one, and there

was a number of others. I remember very dis-

tinctly that the general problem was, as we saw it

at our office in appraising those lessons or con-

tracts, where did its economic burden lay,—or lie?

Mr. Sholley was the Chief Price Attorney. Upon
him, primarily, rested the technical answers to the

question as to whether a particular lease was with-

in the regulation. [105]

Q. That is Mr. Sholley, sitting here (indicat-

ing) ?

A. That is Mr. John B. Sholley. At none of

these conversations that I recall, was he absent. He
may have be(*n but if he was absent it happened be-

cause he didiTt lia])pen to ])e in the office door, and

the conversations in most of these packing house
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matters—these lease matters were held in my office,

because it was larger. Mr. Sholley's office at that

time was quite ^mali—couldn't accommodate many

people.

The lease that was first ])resented by Mr. Smith,

Mr. Joseph may or may not have been with him.

I don't recall clearly. It was the most outstandnig

of clear violations—that is, in terms of not being

adequate to be within our regulation, as we saw

it. Mr. Smith was quite positive that it was all

right, but he took it back and shortly—it may have

been the next day or it may have been that day, he

brought back something else, and my recollection

—

it is not too clear, was that it was not nnicli better

than the first one, but at that time w(» were going

through in our office, a state of some uncertainty

as to w^hat the i)olicy of the O.P.A. national office

\vould be in those lease matters. The next office

up, in the O.P.A. organization, was the Regional

Office at San Francisco. In my conversations with

Mr. Smith and Mr. Joseph and tlu^ other packing

companies—and as I say Mr. Sholley w^as almost

constantly present in thosc^ matt(M\s—w(^ ini])ressed

upon them that the answer nuist conu* froni the

Regional Office, and about that tinic^ there was an

abrupt ({(M'ision by the National Office through the

Regional Office that all of [10()] these h^ases wei'e

to be abrogated—that is, no leases were to he a])-

proved by O.P.A. I ma\- have said to Mr. Smith

*'That is a good lease", or something to that effect.

If I did, he knew as well as i knew, that I was not
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speaking finally for the Office of Price Administra-

tion, and that we were in communication with the

Regional Office and that the final answer would

have to come through that office, or from that office.

That is my best recollection.

Q. Did you give him to understand they would

be notified when you heard from the Regional

Office.

A. Well, I am not clear about that, but may I

say I think he must have known it, because it was

a very hot subject in the office at the time, and we

told all these people about the same thing.

Q. You did communicate with the Regional Of-

fice about if?

A. Oh, yes, there must be correspondence I

signed. No doubt I signed the letters as Chief At-

torney, but they were prepared by Mr. Sholley. I

don't believe I ever prepared a letter on this sub-

ject.

Mr. Hughes : That is all.

The Court: How long will it take you on your

cross examination?

Mr. Agnew : Less than five minutes.

The Court : Very well.

Cross Examination

By Mr. Agnew

:

Q. Judge, I believe you stated that at the par-

ticular time these leases were up for all these com-

pani(\s, there was [107] in your office some state of

uncertainty as to what interpretation would be
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made in regard to the matter finally, by the Na-

tional Office?

A. I think tliat is true. That is my leeoUection.

Q. And how long did you n^main in the office,

Judge, after that? Were you there in August?

A. Yes, until September 17th. I tliink I left

on September 17th.

Mr. Hughes: '43?

A. '43.

Q. The record I think shows without dispute,

Amendment No. 26 passed, evidently with the pur-

pose of trying to clarify—it was ])assed effective

August 13th, and we received word of it out here

about five or six days later, I think August 23rd.

Does that fit in with your recollection of the mat-

ter? A. Well, that is a complete blank to me.

Q. The leases of the Acme Packiiig Company,

for exami)le were about the same number as this,

were they not ? A. Number ?

(^. In number, yes, that w^ere pro])osed?

A. I don't recall that. There wei'e (juite a mnn-

ber in each case. The ])acking c()m])anies—1 think

this is responsive to your (jue.stion—were aggres-

sively taking leases or entering into leases with

local butcher sho])8.

(^. Well, all of the leases of tlie Acme Packing

Com])any were a|)proved by your ollice, were they

not ?

A. Well, I recollect tliat they wei-e in our oj>in-

ion locally \'ei*y much bettei*—that is, nioi'e within

the reunlation.
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Q. More within the regulation in your opinion?

A. That is right.

Q. In any event, the Acme Packing Company

were allowed to operate under these leases, were

they not?

Mr. Hughes: Just a moment, I don't know what

the purpose of this is, what the Acme Packing

Company might have done.

The Court : I doubt its materiality.

Mr. Agnew^: I would like

The Court: To show that they were biased and

prejudiced against this defendant, out of personal

spite ?

Mr. Agnew: No, I can't say that. My purpose

is to try to develop that there was no real legal dif-

ference between the other packing companies' leases

and this—no legal difference and no real sane rea-

son why this would not be as acceptable as the

others allowed to go and not prosecuted, and no

suits brought against them, and they still operate.

The Court: Well, the Court will concern itself

with the issues it has before it in the instant case.

I think I shall have to sustain the objection.

Mr. Agnew: I think that is all, Judge.

Mr. Hughes : Thank you very much.

The Court: Do you have any more evidence, Mr.

Hughes ?

Mr. Hughes: I just want to i)ut on Mi'. Sholley

later, about five minutes.

The Court: I am going to have to let the matter
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go over until tomorrow. AVe will adjourn court

until 10:30 tomorrow morning. [109]

(Whereupon, adjourmnent was then taken

until 10:30 o'clock a.m., December 13, 1944.)

December 13, 1944. 10:55 OVlock, A.M.

The Coui-t met pursuant to adjourimaent; all

parties present.

Mr. Hughes: Your Honor, we would like to call

Mr. Joseph for another question or two.

O. B. JOSEPH,

a witness for the Defendant, was recalled for fur-

ther cross examination and was examined and testi-

fied as follows

:

Cross Examination— (Continued)

By Mr. Hughes

:

Q. Mr. Joseph, 1 believe you said yesterday that

you had been doing business with all of these 25 re-

tailers for some time, and you have a pretty good

idea of their business. I w^onder if you could tell

us whether or not their business for 1941 and '42

was practically the same as '43 f

A. No, I could not.

Q. More or less, do you have any ideal

A. No, I couldn't tell tliat.

Q. Would it he moi'e, do you think, or less?

A. I wouldn't have any idea. [110]

Q. \n 1942? A. Well, 1 couldn't say.
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Q. Well, now, the foremost period from July

till—July the 1st to November the 1st, amounted

to, in the sale of meats alone—if 10 percent and less

was $19,149.64, then the gross sales in meats dur-

ing those four months would be $191,000, wouldn't

it, for those four months ?

A. Approximately, I think.

Q. In fact, it would be more than that, because

some of this was based on seven and even as low as

five percent ? A. That is right.

Q. So you feel you could safely say it amounted

to two hundred thousand dollars every four months

in the period of nineteen—during the year of 1943 ?

A. Well, whatever those figures would amount

to. I don't

Q. Well, do you have any idea that 1942 was

less or more than 1943?

A. Well, I would think that for the same ])eriod

that it would be more, in 1943.

Q. '43 than '42? A. Yes.

Q. In other words, if it amounted to two hun-

dred thousand dollars, we will say, for the months

of July, August, September and October, 1943, you

think it might be a little less for the corresponding

period of 1942? A. I would think so.

Q. Well, now, you could see two hundred thou-

sand dollars for four months would run around six

hundred thousand dollars a year, imless it is sea-

sonal. Would you say [111] the sales are more or

less in tlie wint(»r time than the summer?
A. No, 1 would not sav that there i:^.
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Q. They run about tlic sauu* throuuhout the

year?

A. We had unusual conditions at tliis time.

Q. I «ay, does it run usually about the same

throughout the year ?

A. Well, probably in ordinary times we would

be doing a little more business in the winter time

than we do in the summer, but these were rather

unusual conditions.

Q. AVell, if

A. And people were not able to get the meat.

May I go ahead?

Q. Yes, pardon.

A. Many of these markets were trying to keep

oi)en by handling poultry and fish, and other times

they were only open say a day or two a week. They

w^ould s})end the rest of their time trying to ])ick

up meat to keep their markets o])en.

Q. Jiut, to get back to the question, if it

amounted to two hundred thousand dollars during

the simimer, of the four months of 1943, then you

would say that the total gross sales would be

around six hundred thousand dollars for the year,

it was that for three months— I mean four months,

then it would be three times that for the year, ])rac-

tically .^ Would you say that?

A. Well, if the busin(»ss I'un the same. I couldn't

say \\]\i\\ it would be.

Q. ^Vell, looking at it from aiiotliei- standpoint,

is there any (juestion in vout* mind that the total

sales I'l'inn the meat mai'kets and the urocerv stores
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exceeded six [112] hundred thousand dollars a

year, both?

A. I don't have any idea what the gross sales

were.

Q. Well, you know that amounted to a consider-

able sum. You figure out the number of stores

that had the grocery in connection with the meat

market.

A. I think they did a pretty good business.

Q. So you could safely say that it amounted to

more than six hundred thousand dollars a year dur-

ing the year 1943, could you, or couldn't you?

A. I couldn't say.

Q. If it amounted to

The Court: Let me interrupt you. Did you get

a percentage on the grocery sales ?

A. No, we had nothing to do with the grocery

sales. I don't know anything

The Court : I wanted to be clear on it.

Q. What I am trying to establish, have you

any idea—could you give the Court an idea of the

amount of business that was done in the sale of

meats during the year 1943?

A. For the whole year, no, I could not.

Q. W(^ll, I think you stated that it runs about

the same throughout the year. If it amounted

A. I said under ordinary conditions, but these

were not ordinary conditions.

Q. Well, did you sell more during these months,

July, August, Se])tember and October, 1943, than
vou did in '42?
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A. Yes, we increased our kill (iiiilc materially.

(j). 1 8ee, you sold iiioi'c meats wlieii it was

scarcer—when it was su])])ose(l to be scarcer, dur-

ing those periods'? [113]

A. After we had taken over these markets we

sold more meat, yes, sir.

Q. So tliat you don't want to state you don't

know or doirt care to give any tigures as to

whether or not the business for 1943—I am «i)eak-

ing now^ of the total meat business, whether or not

it amounted to around six hundred thousand dol-

lars a year? A. No, 1 wouldn't say that.

Q. And the same for 1942, you don't know

and you haven't any

A. No, 1 wouldn't say.

Q. Now, are you familiar with the general

method of price control for retail meat markets?

A. Why, 1 know a little bit ab(Mit it. T don't

follow that.

Q. You have a retail market I

A. We have somebody else that looks al'tcn* that.

(^. You have a retail mai'ket, you say?

A. Yes.

Q. Well, you haven't familiarized yoursc^lf with

the r(\^'ulations concerning that I

A. No, 1 don't ])ay so \'ei\ mudi attention to

it. I have a man that doesn't do anything else that

looks a Tier that.

(^. Do you know that there ai'c two diifei'CMit

sets of pi'ices, depending np<»n the value of the
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business done by stores of the tyi)e that you claim

that you operated during 1943 ?

A. Well, as I say I am not familiar with that.

I don't pay any attention to that ])art of it.

Q. You don't know that if you operate four

more stores as a retailer, that you could not sell at

the price that [114] the ordinary retailer sells at?

A. I am not familiar with it.

Q. You are not familar with it?

A. No, I am not.

Q. Did you instruct your managers to reduce

the price to—we will say Group 3 of the regula-

tions, Maximum Price Regulation 336 ?

A. I think you have a cojjy of the letter of in-

structions that we gave them.

Q. That was the only instruction that you gave

them? A. That w^as all.

Q. Do you know^ whether or not these stores

continued to sell these meats,—the beef, at the

same level of prices after July the 1st, 1943, as it

sold before that time ?

A. No, I did not check on it.

Q. You don't know anything about it?

A. No.

Q. You did not give them any instructions

about that?

A. The letter of instructions I gave them, that

is the only instructions that I gave them.

Mr. Hughes: I think that is all.

Mr. Agnew: That is all.

The Court: I just wanted to ask you a question
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I j)rol)al)ly sliould have asked y(»sterday. In ad-

dition to your own store that you liad before tliis

arrangement arose and these 25 stores that came

witliin this j)hui, you had numerous other outlets,

I assume, for your product ?

A. Oh, yes, we have several hundred customers

[115] that we sell to.

The Court: Well, did you step up the sales to

your other customers in proportion to what you did

in these twenty-five?

A. No, we did not.

The Court: Did you cuiiail your sales to them

in any way?

A. No, we did not. We took care of them just

the same as we had been doing before, but on these

stores that w^e took over, we did supply them with

more meat.

The Court: Well, by reason of this taking over

these stores, did you go out into the market and

buy more livestock ?

A. Yes, we killed more.

The Court: And you bought at a ])rice that

—

there was no ceiling fixed on livestock ?

A. No.

The Court: You bought at a ])rice that, if you

had sold to these 25 stoi*es avS indepc^ndent retail-

ers, youi' shuightering activity would have been a

loss to you ?

A. Yes, it would. This 10 percc^it inn\' have

seemed like a wry high and large amount, but I
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made several checks on it as the cattle that we were

buying—the class of cattle put in there, and for in-

stance, I recall one account that paid us a little

over a hundred dollars, and I checked up upon

the cattle that we furnished to them from the par-

ticular lot that we had at net cost, and we netted

about $12.00 for that week.

The Court: Out of the hundred dollars? [116]

A. Out of a little over a hmidred dollars we

netted about twelve dollars out of it.

The Court: That is all. I just wanted to clear

that up.

Mr. Hughes : I think Your Honor asked a ques-

tion yesterday from which it w^as—you found I

think, that there was 17 of these stores operated

were also operating grocery stores.

The Court: Yes.

By Mr. Hughes: (resumed)

Q. Now, I don't know whether you stated or

not, the comparative business between the grocery

stores and the meat

A. No, I wouldn't have any idea.

Q. You wouldn't know whether they did a i^reat

deal more business than the meat stores, or not ?

A. 1 know this, that the ones that had the gro-

ceries were ver}^ much pleased to think that they

had a market supplied with meat, because it helped

their sales of the groceries.

Q. And that is one reason they signed this con-

tract with you, because it helped the sale of grocer-

ies?
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A. And another tliinu, they wci'c having a very

ha I'd time to buy anything-, and they would s))end

moic time <i-oing down to tlic street and visiting

the other markets, trying to get something, and

wasting more time tlian tliey eonld possibly get out

of it.

Q. Just a minute. J)id you say yesterday that

the grocery stores did more business than the meat

stores out there, of these 25 retail stores'? [117]

A. Did more in the grocery line than they did

in tlie meat line?

Q. Yes.

A. I think they did, y(»s, sir. T tliiidv tliey are

much larger m the groceries.

Q. leased upon that fact then, it would run at

least a million dollars a year, wouldn't it ?

A. I d(m't know what the volume is, but I have

been around visiting these ])laces and you can ob-

serve the amount of business tliat they are doing,

and that is my opinion.

Mr. Hughes : That is all.

Mr. Agnew: That is all.

(Witness excused.)



James Henry Packing Company 175

JOHN B. SHOLLEY,

called as a witness on behalf of the Plaintili, after

being fir^t duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Hughes

:

Q. Will you state your name, Mr. Sholley?

A. John B. ShoUey.

Q. Will you spell the last name ?

A. S-h-o-l-l-e-y.

Q. Mr. Sholley, what is your occupation now?

A. I am the District Price Attorney of the

Seattle district office of the Office of Price Admin-

istration.

Q. What are your duties, generally, in connec-

tion with that [118] position?

A. My duties primarily are the furnishing of

regulations and interpretations of various Maxi-

mum Price Regulations to other members of our

staff and to the members of the general public.

Q. And how long have you been with the O.P.A.

in this capacity? A. Since April 23, 1942.

Q. And during that time you have had occasion

to study and interpret the different regulations?

A. I have spent most of my time doing that.

Q. I hand you Revised Maximum Price Regula-

tion 169, covering beef. Was that in eft'ect at all

times during the year 1943, Mr. Sholley?

A. It was.

Q. And I hand you also, the consideration for

the issuance of Amendment No. 2() to that regula-

tion—just a minute, I will hav(» tliesc^ identified.
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Mr. Hughes: 1 think you niiglit fasten them to-

gether. They go together.

Mr. Smith: Are those just the regulations?

Mr. Hughes: Yes. Well, there is the considera-

tion.

Mr. Agnew: Is this 26?

Mr. Hughes: Yes.

Mr. Agnew: Is the date of ])assage of tliat 26

shown on its face?

Mr. Hughes: Yes. I will offer this, if the Court

please.

The Court: It will be admitted in evidence.

(Whereupon, copy of Maxiiiiuin Price Regu-

lation No. 169 was then received in evidence

and marked Plaintiff's Exhibit No. 2.)

Q. I hand you Plaintiff's Exliibit 3, M.P.R. 355

and M.P.R. 336, and ask you if those two regula-

tions were in effect at all times during 1942 and

'43?

A. They were not in effect at all times during

1942, nor were they in effect during all times in

1943.

Q. Well, just tell the Court when they were ef-

fective as applied to this particular case?

A. The regulation in this form, speaking now

of Regulation 336, became effective on June 21,

1943. Regulation 355 also became effective in this

form on June 21, 1943. ^lay I amplify that state-

ment? These copies that are here in tlie exhibit are

co])ies ])u})lis]ied considerably later, containing more
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recent amendments. They are in the nature of com-

pilations. The general scheme of the regulations has

been unchanged since the date that I have men-

tioned.

Q. Does that regulation provide for, or if you

will just tell the Court briefly, the requirements in

the regulation concerning the operation of retail

stores.

A. Each retailer is required to determine what

is called his group of stores. That determination is

based upon two factors. In the first place, his an-

nual gross volume, and during the period in issue,

the four months period during 1943. The determina-

tion was based upon the total gross sales in the par-

ticular store during the calendar year 1942, includ-

ing all food commodities sold in the store. [120]

Q. That would include meat and groceries in this

particular case*?

A. It would. The other factor is whether the

store is an independent or a chain store. A chain

store is a group of four or more stores, under one

ownership. Two sets of ceiling prices are estab-

lished. The first set applies to groups one and two,

which includes all non-chain stores whose annual

gross volume in 1942 were less than $250,000. Group
three and four includes all other stores.

I should amplify again. A chain store would be

one of grou]) four, wlioso ainiual gross sales total

more than $500,000.00.

The ceiling prices established for group one and

two are in practically aU, if not all—in all instances
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liighiT than the ceiling prices established for group

thr(*e and four, stores.

Q. Does the regulation, to get down to funda-

mentals, provide that in tliis i)articular case, if the

defendant wished to o])erate these vai'ious retail

stores as his own, tliat he couhhi't charge the regu-

lar ceiling price charged hy tlie oidinaiy I'etailer?

A. You mean gi'ou}) one or two, hy an "ordin-

ary retailer"'?

Q. Yes, groui3 one and two.

A. If the total annual sales of tlu^ various re-

lailei's during the year 1942 totalled nioi'e than five

hundred thousand dollars, and a person becomes

the ow^ner of that group, he tlien would immediately

be com])elled to reclassify each store* iiito group

three and four, and a])i(le by tlic* a})i>ropriate ceil-

ing prices [121]

Q. Is that ceiling ])rice less to the customer, or

more'? A. It is less.

Q. It is less?

A. In nearly all, if not all, cases.

Q. Now, Mr. Sholley, during July or the latt(»r

part of June, or around the 1st of July, in 1943,

did you talk at any time to Mi*. Smith oi' Mr. Joseph

conceniiiii;" these* lea.s(\s and conti'acts (d' employ-

ment that have been refeired to liei'ef

A. 1 caiTt recall clearly whethei- I talked to

either (me of these two gentlemen on this subject

or not. I do rc^call ])artici])ating at n confei'cnce

in wliich this subject was discussed.



Jaynes Henry Packing Company 179

(Testimony of Jolni B. Sliolley.)

Q. Handing you Plaintiff's Exhibit 1, dated

July the 30th, I believe that letter is,—was that let-

ter dictated by you? A. It was.

Q. And was that the result of any conversation

with Mr. Smith and Mr. Joseph ?

A. Well, it was an outgrowth, I suppose, of a

chain of circumstances which started at that con-

ference.

Q. Could you state whether or not Mr. Smith

and Mr. ShoUey or either one of them—or Mr.

Smith and Mr. Joseph or either one of them under-

stood that?

Mr. Agnew: I object to him stating what was

understood.

Mr. Hughes: That is all right.

Q. Is there any other comment you wish to m.ake

on that letter, Mr. Sholley?

A. Well, that is a rather broad question, Mr.

Hughes. [122]

Q. Well, I want the Court to have all the facts,

and if you can make any further comment that

would clarify it to tlie Court—just tell us what

caused you to write tliat letter.

A. Well, I can give you the background, if that

is what you wash.

Q. Yes, if you will.

x\. On July 9, 1943, a conference was held in the

local office of the OPA. Mr. Joseph and Mr. Smith

were ])resent. Mr. Hartson, our Chief Attorney at

that time was present. I was i3resent. Mr. Eddington
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of our price staff was })resent. The subject of discus-

sion was the j)ro])osed leasing arrangennit^ which

the James Henry Packing Com])any at that time

w(M'e either—had embarked u})on or were about to

embark ui)on. Mr. Smith submitted to ;Mi\ Hart-

son a draft of a lease arrangement, and Mr. Hart-

son commented adversely upon it, and at the end

of the conference my recollection is that Mr. Smith

said that he would revise the documents and sub-

mit tliem again. Later that same afternoon, after

a rather extended absence from my office, I re-

turned. Mr. Hartson, whose office was adjoining,

came in to see me and in his lumd lie lield a copy

of two dociunents, what purported to Ix' a lease

and what purported to be a contract of employ-

ment, drawn in draft form, representing tliat tlic

James Henry Packing Company was the lessee in

the one instance and the employer in the other in-

stance. Mr. Hartson stated that he had received

these documents from Mr. Smith, and requested me

to forward them to our San Francisco Regional

office for a ruling as to [123] tlieir validity—ratlier

as to whether such transactions as exem])lified in

th(^ documents would be an evasion of Regulation

169. I agreed to do so, and did iles})atch the docu-

ments that same day.

Th(n-(»after, T received a response fi'om the Re-

gional Office whi(»h was to this general effect: each

case nuist be decided on its own facts. It is very

dangerous to attempt to look at a draft of a docu-
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ment and say whether or not the transaction is

valid.

Within a very short period of time our ofiSce

received a teletype bulletin from the National Of-

fice, which bulletin advised us that the National Of-

fice had given this matter very serious study, and

had concluded to issue amendments clarifying the

evasion clauses of Regulation 169. The general sub-

stance of the proposed amendment was outlined.

After receiving this instruction from our Na-

tional Office, I decided that the proper action to

take, on the part of our office, was to immediately

advise the James Henry Packing Company that

their proposed type of transaction, in the opinion

of our National Office was an evasion and that all

question would be removed in the very near future

by means of what was described as a clarifying

amendment. I therefore w^rote this letter, a copy of

which is . the -exhibit, and despatched it to Mr.

Joseph, and a copy to Mr. Smith.

Q. Did Judge Hartson at any time, indicate to

Mr. Smith or Mr. Joseph, that he approved of the

lease and the contract of employment"?

Mr. Agnew: If Your Honor please, that would

[124] be hearsay, and Judge Hartson himself testi-

fied on that point. I do not think he could con-

tri])ute anything to that.

1']i(^ Court: He may answer, if it was a case

wliere he was present, and

A. Not in my presence.
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Q. By whom was this letter—this correspond-

ence dictated and handled, Mr. Sholley?

A. You mean the corres])on(len('e to which I

referred ?

Q. Yes. A. It was all dictated by me.

Q. And who had charge of it, as far as deter-

mining and interpreting the regulation?

A. Generally speaking, that was my responsi-

bility and duty, subject to Judge Hartson's general

supervision.

Q. Now did this amendment in any way change

the rule that existed prior thereto, so far as evasion

is concerned?

A. Well, that is a question of o])inion, Mr.

Hughes. Do you want my opinion?

Q. Well, I would be glad

A. In my opinion it was merely clarifying

Q. Yes.

A. And did not affect the substantive change.

Mr. Hughes : I think that is all.

The Court: Were you active in writing the next

letter that was written about the latter part of

August?

Mr. Agnew: That was August 30th.

Mr. Hughes: That is the one by Mr. Stoneman,

isn't it? [125]

A. I actually, in person, refeiTcd one of the let-

ters written by Mr. Smith or Mr. Joseph which

came to my attention—came to my desk, I delivered

it to Mr. Stoneman in ])erson and suggested that

inasmuch as I had already written this letter of
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July 30th, that I felt that the matter should be

transferred to the Enforcement Division from the

Price Division.

The Court: And Mr. Stoneman was identified

with the Enforcement Division?

A. He was at that time our litigation attorney.

The Court: Now, did you have anything to do

with the later communications?

A. Not directly. I did discuss the case with Mr.

Stoneman upon two or three occasions.

The Court: Of course the discussions you had

with him probably would not be competent, and I

would not want it.

A. I did not directly advise him what position

to take, nor what steps

The Court: But I am interested in anything

that goes towards establishing willfulness and dis-

regard and avoidance, or anything that establishes

good faith, or an etfort to honestly comply, and any

incidents that bear upon that issue w^ould be of

interest to the Court and of value in making a dis-

position of this case. I want to ask you another

question. It is not pertinent to the facts, but it is

one that counsel either agree or disagree upon on

both sides, and that is, since you have been devoting

a great deal of time to the examination of these

regulations and likewise the [126] Congressional

amendments, is it your contention tliat tlie Act as

it is now written, when it was re-enacted in June

of this year, were these various amendments, insofar
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as penalties are concerned, applies to all pending

litigation of a civil nature?

A. Your Honor, I do not think I sliould speak

on that subject. May I exj^lain it tliis way?
The Court: AVell, the Court is perfectly willing

to assume the responsibility of termination of tliat,

but I thought perhaps, because both counsel in your

trial briefs

A. Let me say this:

The Court: mentioned the matter.

A. We have a division of functions in our office.

All problems relating to ])enalties, what types of

actions are applicable and when they are appli-

cable—all that aspect of our })rogram is under the

supervision and direction of our Enforcement Di-

vision. I as a price attorney do not undertake to

advise at all on those subjects, and my comments

on that point would be, let me say, not particularly

weighty, because I have never actually undertaken

to study that particular question as falling within

my province. I will, if you wish, give my own ()])in-

ion, bascnl upon a summary reading, without any

study or research.

The Court: I think T would like to have that

matter cleared u]). If counsel are in accord im it

then there is no room for any argument. Hoth of

you have made reference of it in your ti-ial ])riefs

that you submitted to the Court, and the Court has

re-examined the [127] Act as it was amended and

passed, and what I have in mind particularly is

sub-division (e) in Section 205, where all the nc^w
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language was written in and substantial and wide

discretion is placed in the trial court as against the

l)revious enactment, or original enactment, where

discretion was almost excluded.

Have you examined it, Mr. Smith, or Mr. Agnew ?

Mr. Agnew : I think Your Honor is referring to

the amendment providing if a defendant

The Court: The amendment reads:

"li any person selling a commodity violates a

regulation, order, or price schedule prescribing a

maximum price or maximum prices, the person who

buys such commodity for use or consumption other

tlian in the course of trade or business may''—now
that is in the old language. Here is the new lan-

guage: "''within one year from the date of the oc-

currence of the violation, except as hereinafter pro-

vided, bring an action against the seller on account

of the overcharge. In such action, the seller shall

be liable for reasonable attorney's fees and costs as

determined by the court, plus whichever of the fol-

lowing sums is the greater: (1) Such amount not

more than three times the amount of the overcharge,

or the overcharges, upon which the action is based

as the court in its discretion may determine, or (2)

an amount not less than $25 nor more than $50, as

the court in its discretion may determine; Provided,

however. That such amount shall be the amount of

the overcharge or ovei'charges or $25, whichever is

greater, if the defendant proves that the violation

of [128] the regulation, order, or price schedule in

question was neitlier willful nor the result of fail-
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(Testimony of John B. Sholley.)

lire to take practicable precautions against tlie oc-

currence of the violation." That is all new

language.

Mr. Agnew: Yes, Your Honor.

The Court: What I am trying to tind out is if

counsel on both sides are in accord as to whether

it is applicable to a set of facts that arose prior

to the enactment of the legislation?

Mr. Smith : There is another pro\nsion in the

act that makes it applicable to pending cases. I

interpret that particular provision to mean that

Your H(mor has discretion, up to the })roviso, there,

if the defendant shows it was not willful and every

precaution was taken, then Your Honor has no dis-

cretion. In other words, it could not be a treble

award, but some place else in the act it is made

applicable to pending cases. I think I can find it.

I think we are in accord it is applicable in this case.

Mr. Layman : We would not contend at this time

but what the Court could follow the provisions of

the amendment in determining the amount of the

damages.

The Court: Even though the incident that gave

rise to the action came into being prior to the en-

actment of the legislation?

Mr. Layman: Yes.

The Court: Very well, that covers that phase of

it if it becomes material.

Any cross examination, Mr. Smiths

Mr. Smith: No cross. [129]
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(Testimony of John B. Sholley.)

Mr. Hughes: That is all.

The Court : You may step down, Mr. Sholley.

(Witness excused.)

Mr. Hughes: That is the government's case.

The government rests.

The Court: Do you have any rebuttal, Mr.

Agnew ?

Mr. Agnew: No rebuttal.

The Court : How much time do you desire *?

Mr. Hughes: Personally, I would just as leave

to submit it without argument.

The Court: I think I would like to hear from

counsel. Since the burden shifted to the defendant,

the defendant will have the advantage of the open-

ing and closing argument, then. I will let you pro-

ceed until 12:00 o'clock and then we will—I ariii as-

suming about fifty minutes or something like that

on a side.

Mr. Agnew: I think an hour would be amply

sufficient.

Mr. Hughes: An hour on a side?

Mr. Agnew : Yes. I will try to make it less, but

sometimes when you get talking you run into more

time than you think.

In arguing any case—law case,—I may be put-

ting the cart a little bit before the horse, but I

always like to discuss the matter of what findings

of Fact the Court would be willing to sign, by sug-
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getsting that tlicn soiiietinios the conclusions of law

follow as a [130] very easy matter, if we get settled

upon the facts in this pai-ticiilar case.

I have outlined some eleven findings tliat are

short that the defendant would request Your Honor

to make, if Your Honor finds that the facts justify

such findings.

The first one we ask—that we will ask the Court

to make is that the stipulated facts contained in

the stipulation and the sui)plemental sti])ulation are

true and adopted by reference as the findings of the

Court.

The second finding

The Court: The Court has no objection of

course, to make such findings.

Mr. Agnew: Or they could be handled in any

way that would be proper to repeat them in the

findings in drawing them, but I do not believe that

it would be necessary because they are ])art of the

record.

The second finding is that during the i)eriod in

wliicli the Office of Price Administration had failed

to place a ceiling u])on live-stock, it Ix'came im]^os-

sible or greatly difficult for ihv dvi'vwihxui to proc-

ess meats and sell at wlioh^sale except at a loss.

Thii-d, because of the shortage of meats it became

impossil)le for Ihe tw(^nty-five retailei's involved as

parties to these h^ases, to continue to operate their

meat uiaikets and to obtain meat for them.

Third, that retail ])rice ceilings were sucli that

the ])ai'tics to the leases and agicHMucnt believed

tliere was enough margin for botli the wliolesaler
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and [131] retailer to operate if some legal method

could be found whereby a portion of the x)rofits of

such retail operation could be shared by the whole-

saler—that is the third finding, and I think it is

very frank on the situation that existed.

Fourth, we request that the Court find that the

parties executed these documents openly and not

secretly, for the reasons as set forth in finding

number three, but without intent to void or circum-

vent either the letter or spirit of the law, but with

the real intent to comply with the law.

Fifth, that prior to the execution of the docu-

ments and on or about the 1st of July, 1943, the

parties submitted proposed forms to the Office of

Price Administration, and made changes as to such

forms so as to eliminate criticized items, and that

thereafter the corrected documents were executed

by the parties.

The sixth finding : That at the time of the confer-

ences of July 1st and thereafter, although the local

Office of Price Administration had no doubt and

expressed no doubt of the right of a wholesaler to

also own and operate retail markets, said office was

in doubt as to the interpretation of the National

Office in approving the particular method and form

of such operation, and in deciding which method

and what form would be treated as a prima facie

evasion of either the intent or spirit of the law.

Seventh finding, that on July 30th, the local Office

of Price Administration notified the defendant hy

letter, Exhibit—I haven't got the right num])(^r of

[i:>2] it liere, but Your Honor is familiar with the
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exhibit, that the ISaii Fraiieiseo office of the Price

Administration and the National office had disap-

l)roved such a form of operation, and tliat, quoting

the language in the letter, that now it would be

treated as an evasion. I underlined the word

''now'' in that finding; that said letter stated that

the operation was disapproved largely because of

Paragraph 3 of the employment contract which was

quoted verbatim in the letter, which was a provis-

ion providing that the manager of the local store

received his compensation by taking the net profits

of operation after the deduction of 10 per cent from

the gross; that said letter also called attention to

the fact that a clarifying amendment to the regula-

tion upon this subject matter was soon to be issued

by the Administrator, and suggested tliat the par-

ties have a further conference.

As an eighth finding, that the defendant requested

delay as to such further conference because of the

absftice of the president of the com])any, and also

to await the so-called clarifying amendment.

Nine, that on August 23, Amendment 26 was first

called to tlie attention of tlie defendant, and that

later, on August 30tli, a letter constituting Defend-

ant's Exhibit hhmk—that is the Stonenian letter,

was delivered to the defendant; that said letter

called attention to the clarifyinu' ainciKlincnt and

demandi-d rc^-isioii of tlie leases and contracts within

a reasonable time, (juoting the letter, and also re-

quested that the office ])e ke])t informed fioni time

to time as to the ])]'og]*ess made in such recision:

that derendant answered said lettei' on \_VX\'\ Sej)-
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tember 2nd stating tliat the matter was referred to

the legal department of the company for opinion

as to the recision of the contracts.

Now the tenth finding ; that the defendant did not

take immediate to procure recision of the contracts

but instead, modified the contracts on September

24th, so as to attempt to eliminate any receipt by

the defendant of a percentage on the retail sales of

beef or veal.

Then as an eleventh finding, we ask that the

Court find that defendant sought approval of the

operation as modified on September 24th, but on

failure to obtain such approval from the Office of

Price Administration, the defendant procured mu-

tual cancellation and recision on the twenty-five

contracts, effective November 1, 1943.

Now that is the findings that we would request.

I do not think any of them are out of line in the

least bit with the evidence, so we come to the ques-

tion of what conclusions of law should be drawn

from the matter by the Court.

(Whereupon argument continued.)

The Court: Have you a copy of your proposed

findings 'i

Mr. Agnew : In my writing. I doubt if you can

read it. I can have it made up this noon and bring

it in after the noon recess.

The Court : I will be glad to have it. I think we
will take the intermission now imtil 1 :30.

(Recess.) [134]
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1:45 O'clock P. M.

The Court: Did Mr. A,i;iie\v finish his arc:iinient?

Mr. Smith: I think lie did. Your Tlonor. I think

he eonehided.

The Court: Well, 1 will hear from you then, :\lr.

Hughes.

Mr. Hughes: If the Couit ])U'as(\

The Court : I wonder if there is a copy of those

j)roposed findings?

Mr. Smith: We will have one very shortly. They

are being transcribed now\

The Court: Well, if you have notes on them I

would like for you to discuss those from your point

of view, and then follow them, because that is a very

practical presentation of an argument.

Mr. Hughes: Yes, I am going to leave the inter-

pretation of 205- (d) to Mr. Layman, who will fol-

low nu\ I just want to outline the argument here.

(Whereupon argument by respective coun-

sel.)

The Court: This niatter is not an (»asy one of

disj)osition. Like* every lawsuit, therc^ ai*e substan-

tial reasons that ])ersuade both tlic litiuant and coun-

sel that they are on the right sid(^

I might state at the outset that I intend to make

a disposition ol* this case now, tlioimli. of coui-se,

will make no formal findings and c(uichision-, and

v/ill pc^rmit counsel to submit llieni later, hut will

state genei'ally what tin* i'acts are as I now find tlieni,

iind the [1*>5] conclusions ol* law that wc draw I'l'om

them.
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I think it is quite appropriate, because of the im-

portance of this case to the defendant as well as to

the government, to touch briefly upon what the ob-

jectives of this unusual, emergent and drastic legis-

lation were and are. When it was enacted, it was

sought to surround it with all sorts of safeguards,

because it was such a departure from legislation, af-

fecting as it does the most intimate private atfairs

of the American citizen, and it was expressly writ-

ten into the act that it would automatically end at

a given time, unless Congress saw fit to renew it. It

is purely a legislative enactment that Congress in

its wisdom thought was essential for the preservation

of the nation in a period of crisis, and some of the

cases that have arisen under the act and the regula-

tions turned largely upon the issue as to whether the

act was one to prevent inflation solely,—and there

is some language from the courts indicating that was

the primary purpose, and that fact is doubtless tiue

in the particular cases being considered. The pur-

poses of the act, however, are substantially broader

than that of merely preventing inflation. The very

first sentence of the act indicates that. ''It is hereby

declared to be in the interest of the national defense

and security and necessary to the effective prosecu-

tion of the present war.'^Now, this is the broad pur-

pose of the act, and then: ''to stabilize prizes and

to prevent speculative, unwarranted, and abnoi'mal

increases in prices and rents; to eliminate and pre-

vent profiteering, hoarding, manipulation, s])ecula-

tion, and other disruptive practices.''
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After this act had l)ceii in effect from the (kite

[^1362 of its enaetment until the date of expiration,
j

as fixed by its own terms, Con.u:ress saw fit to extend
j

it, and to modify it, and to altci* some (»!* the drastic

];rovisions, hnit still keep witliin its i'ranicwork sucli
j

parts of it as woukl make effective ihc majoi' ob-

jectives. Among other things, they wrote new lan-

guage into the act, conferring somewhat greater

discretionary powers uj)on the courts.

I said at the outset this is a most novel and mmsual i

piece of legislation, and confers tremendous powers

that ought only to be exercsied by those who are given

the responsibility of enforcing them with great cir-

cumspection and full knowledge of the effect that

mistakes, if they make such, might have. -^

The courts have been and are even now, denied
|

the right to ])ass upon a regulation i)romulgated by

an administrative official as to its constitutionality,

or as to its effect, and likewise as to the act itself.

In fact, some judicial construction lias gone so far
|

even in a criminal proceedings to hold that in de-

fense of such criminal action, the accused could not

interpose a constitutional question in the lower

courts, and there has l)een set up b\' Congress in the

enactment of this act a special court, to pass upon

such questions.

11ie enforcement of the act has resulted in nuni-
i

erous umisual situations. It has resultcnl in a i^icat '

amount of hardship, in some instaiici^s conq)letely
;

wiping on! some ])eoples' business and their for-
;

tunes, while on tlie otlier hand it has made it pos- I

sible for otiiers to make foi'tunes. It has led to a new i
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specie of crime and lawlessness known as ^^Black

Maiket'\ [137]

The act provides for both criminal and civil pro-

ceedings. In the instant case, the evidence indicates

that the gov-ernment sought first to proceed on the

criminal side of the law and secured an indictment.

That this indictment was later dismissed is not a

matter of concern to this Court in making a dispo-

sition of the instant case, nor to pass upon what

causes there were that motivated or brought about

the dismissal of the indictment. It is enough to say

that the evidence introduced in the case at bar would,

in the judgment of the Court, not have sustained that

degree of willful and unlawful violation of the act

to have supported a criminal prosecution or convic-

tion, but that is quite another matter from passing

upon the question as to whether or not there was this

civil violation.

If these two instruments that are called the

'Mease" and the ''contract of employment" were ef-

fective instruments for what they purported to be,

then I do not believe there w-as a violation. The ter-

minology of the lease and of the contract of employ-

ment is not at fault. The draftsman of both is to be

complimented upon his knowledge of the law involv-

ing contracts, both for the leasing of premises and

the employment of persons, but we must go farther

than a mere superficial examination of the docu-

ments themselves.

Here are the undisi)uted facts of the situation that

confronted the defendant company — the James

Henry Packing Company, when the law in question
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becaiue effuctive, aiul the vai-ioiis r-cgulatioiis were

])ut into oi)ei'atioii, and particularly M.P.R. 169 was

announced and made effective; tlie defendant, a meat

])acke]-, wliicli found the outlet of its [l'^>8] product

through some two or three hundi-cnl customers, I

tliink the evidence disclosed, who were retailers, and

in addition to those two or three hundred customers

one of their own stores that they owned exclusively

—found that by reason of the situation c:rowing out

of these regulations and maximum ceiling prices

and there being none whatever upon livestock be-

cause livestock was considered an agricultural prod-

uct—it could no longer process and sell certain

grades of beef, except at a loss. This created a

situation w^here the packers and the smaller pack-

ers, particularly, could not supply the trade and

sell their products within the limitations fixed by

the regulations—that is, Regulation 169 and others

that were pertinent, without suffering a loss, par-

ticularly as to certain types and grades of meat.

If they could not slaughter and could not sell, then

the custoiuei's would be lost, and their business and

its futui'e wcM'c IxMiig Jeopardized.

This {lereiidaiit, with a(lvic(» of able counsel, gave

thought and (*onsideration to llie I'emilation with-

out an intent to violate it, but with a desire to com-

l)ly witli it and yv\ cnutmuv to I'cniain in busiiu^ss

and make a pi'ollt, and llie testimony of Mv. »Jos-

e|)li, its manager, was in substance, at least, that

that is what gave I'ise to these Ics'ises and these

contractv (»f (ini>loyment. Had it not been for the
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Emergency Price Control Act and the O.P.A. reg-

ulations, such an arrangement would never have

been thought of, and immediately when they ceased,

it is clear to the Court, the arrangement would have

been cancelled.

Now let us see for a moment, from all of the

facts and circumstances surrounding these transac-

tions, if [139] they were in fact an acquisition such

as would make the packing company the real party

not only in interest, but in control and possession,

and having in addition to the advantages of control

and possession, all of the liabilities

I am constrained to find that situation is not

supported by the facts here, and my reasons for so

finding are that Mr. Joseph testified that out of

his two or three hundred customers who were re-

tailers, he selected twenty-five who were strategi-

cally located in the city so that they might main-

tain the business of the packing firm in supplying

wholesale meat, and they might have at least that

much of an advantage when the war is over and the

restrictions were gone. The retailers selected were

placed in a decidedly advantageous position over

the other two hundred and fifty or two hundred

and seventy-five that were not chosen.

While there is no direct evidence, it is only a

logical and reasonable inference from the evidence

that some representative of the defndant com})any

stated to these retailers in substance that **Your

margin of business will be greatly increased, even

enough that you can pay a percentage of your gross

receipts from your meat market operations, and
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fstill be iiioiiev alicad ami .still maintain vuiir ens-

tomers", therefore, this lease agreement. It is clear

to this Court that the lease, insofar as actual posses-

sion, control, direction and operation, and the vu\-

ployment contract insofar as dii-ection- and orders

and management are concerned, wcu'e nev(M' contem-

])lated as effective instrumentalities for taking over

b\' the defendant company of the various meat mar-

kets. Not a thing was done during the whole four-

month period to [140] indicate such action. The

same operator and owner at the time of the execu-

tion of the instruments has continued to be such

throughout the whole period of time here involved.

'I'lie rentals that were fixed, the Court must find

were arbitrarily fixed and were never fixed with any

thought of actually being paid, because there is no

basis at all to show why the mininuun rental should

be $25.00 as indicated by the stii)ulation in the evi-

dence, and the maxinumi, $35.00, when some of

the ])laces did a volume of business that went three

and four times, according to the evidenc(\ what it

did in others. 1 must hold that neither ihe lease

nor the contract of em])loyment, ci'eatcHl what they

purported to ci'eate on their face, and they wei'e

merely the outgrowth of activities on the part of

this defendant to meet a situation that confronted

it by reason of an uncontrolled maxinium i)rice on

livestock, and selling its ])roduct as a [jrocessor un-

der a controlled and maxinunn price made it diih-

cult to continue pi'oc(\ssing meat at a profit. It is

true the ])u])lic wcm'c not compelled to pay any a.ddi-

tional sum oi- any appi'cciahle ad(liti(Mial amount

for the meats thev bought, but the dealer was com-
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])elle(l to part with a ina]*L>in of his gross profits

ranging from 5% late in these transactions, to 10%
at the beginning, and he parted with that by giving

it to tlie defendant. The defendant took such i)er-

centage of profits openly and in good faith, not

with an intent to commit an offense. When I use

the words ^^good faith" I use it in counterdistinc-

tion to the w^ord ^Svillful" and *^ malicious" and

*' intentional". He took it to make up the losses that

he would sustain if he went out in the open market

and bought livestock at the then going price, and

it thus becomes a [141] method of indirection, in

permitting the defendant to dispose of his processed

beef products at a price in excess of the maximum,

and therefore, it is a violation.

Under the law that existed prior to the time Con-

gress amended it in July of 1944, this Court would

have no discretion but to assess the damages and

the penalties. With the amendments and with the

provisions in the act as I undertsand it, that even

though all of the sales herein involved occurred

prior to the date when the act w^as amended, they

are still covered by it, and the issue of good faith,

or as to whether or not the act was willful and tlie

result of a failure to make practical precautions

against the occurrence of the violation, becomes an

issue here, and upon that issue turns the question

as to what ])enalties, if any, should be assessed, and

for what period of time.

I have already stated that I think the defendant

initiated this novel and unusual procedure for the

l)urpose of sel F-protection and self-preservation.
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and ]H*obably tli-e suggestion canic Croni others who

were trying to do likewise, but tliat, of course, does

not make it valid. In fact, it only ^oes to show-

to this Court how readily, if sueli undertakings were

condoned and judicially approved, there would be

a breakdown in the effective enforcement of this

price control act.

The situation was, in the mind of* this Court,

su])stantially diiferent in October {'nnw what it was

in July. It caiuiot only be argued with mueli force,

but I do not hesitate to tind as a fact, there was

neither a willful violation nor was sucli violation

the result of a failure to take practical j)iecautions

against the occurrence of a violation [142] duri?)!;

the month of July.

The defendant through its president and man-

ager, and through its counsel, sought to work out

some plan whereby they would not violate the law,

and yet be able to carry on theii* meat i)rocessinij:

business at a rate and to a degree suffici(^7]t to in-

sur(» its survival, so I feel in making a (lispo-iti(»n

of this case that I should divide the wliole peiiod

of time into lesser periods. The fact that ihe u'ov-

(Miiment has seen tit to aggregate four months and

eight days into one actioTi, T do not thitik, mule]-

the bi'oad discretionary ])owers now given l)y th.e

act would prohibit mc^ from makinu* segregatioTi of

such ])eriods, where the evidence (lisclos(\s a dif-

ferent situation prevailiMl. I do this on the gi'ound

that on .Inly :^>()th a letter wvui forward fi'om O.P.A.

officials, as shown in this record, indicating clearh'
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that tlie O.P.A. questioned this entire procedure,

and at the very least, it should have been a warn-

ing. For that reason I think that the overcharge

made during the month of July should be measured

by the amount thereof, which would be the dam-

age without penalties. It is evident that upon the

receipt of that letter there was some condition about

Mr. Joseph's health, or something of that nature,

that was testified to in this record that caused him

to take no immediate action. That would be no

excuse whatever in a matter of so vital importance

as this is; however the O.P.A. took no action, but

by August 30th there was again a letter from them

to the defendant which is in the file here and has

been admitted in eidence, and which again clearly

indicates that the arrangement could not be ap-

proved, and that the conduct of the business un-

der this arrangement would be looked upon [143]

and taken as an evasion and a violation, and

while there is some language by the writei* of that

letter that there might be further conferences, that

is not sufficiently persuasive for me in the exer-

cise of discretion to say it meant that the same

])ractices should continue thereafter indefinitely,

however because of the writing of that letter and

tlie negotiations which had taken ])lace wherein the

defendant was seeking to take reasonable precau-

tions to avoid becoming subject to damages and

and j)enalties, cause me to hold that for the month

of August, likewise, they should be liable for the

amount of the overcharges.
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Now, as to September, October, and such days

in November as are involved—in some instances

they apparently lun up to the (Stli of November

—

from Septembei- 1st until the (•(niclusion of these

transactions, I tind tliat violations were knowingly

made, and were the result of a failure to take ju'ac-

tical i)recautions. All precautions that could have

been taken were not taken from September 1st

and for that rc^ason the judgment will ])(» tlie amount

of the overcharges plus 50% hi additioji, whatevcu*

that may be, or one and a lialf times.

Coming to the suggested })i'opose(l liiidinus, 1

have in a general way in annomicing through this

oral decision, covered a ])art of them. I do not know

whether it would be helpful to counsel to go over

them as they have been here submitted, because I

shall ex])ect you to submit hndiims in accord with

present pronouncement, if you j)ossibly can work

them out agreeably. Otherwise, if you cannot, L

will set a date for a hearing to make fromal find-

ings. IF you cannot agree as to them, of coui'se the

responsibility falls upon [144] the Court itself, but

the practice in this jurisdiction and in this state

has l)(MMi to leave the pi(4)jir«ition of tlicin very

much to counsel, j'or approval hy the Court.

Finding number one as suggested by the defend-

ant li(M'(^—this might be ina(l(\ reads: "The ('oui't

finds that the facts stii)ulated in the oi'igiiial stipu-

lation and su])])lemental sti])ulaiion ai*e true aiul

ar(^ he]'(0)y a(lo|)t(Ml 1)\' rc^fiM-ciice as tiii(lini:> (»!' thr

Court". 1 iKive no hesitancy in making such a fiud-

ili-.
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Now finding two !su[>-gestecl that: ''During the

period in which the Office of Price Administration

failed to place a ceiling upon the livestock, it l)e-

came impossible for the defendant to process meats

and sell at wholesale, except at a loss". I hesitate

to make so broad and comprehensive a finding, be-

<;ause the evidence was not sufficient in detail to

warrant the Court in finding that issue. I would

have no hesitancy in making ti finding ''During that

period of time it became impossible for the defend-

ant to process types of meats."

Mr. Smith: Substitute the word "beef".

The Court: There is a wide distinction between

different types of beef. There is a certain high grade

beef that they could not profitably process. There

is certain low grade beef they could, but I think

that should be modified "certain types of beef",

or "certain high grade types of beef."

The third one: "The retail price ceilings were

such that the parties to the leases and agreements

believed there was enough margin for both the

wholesaler and retailer to operate if some legal

method could be found—if some certain portion of

the profit of the retail operation could [145] be re-

ceived by the wholesaler". The Court of course

cannot make that findnig consistent with the oral

pronouncement just made. The retail price ceil-

ings were such that if the retailers selling the beef

were willing to share tlie margin with the whole-

salers, or w^ith the ])roccssors, and the processors

could oj)erate in this higher type beef, that is the

thought that I have ex])ressed in my oral state-
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nieiit, and because I liavc liad to, and have repu-

diated both the leases and agreements as effective

instrumentalities that created tho situation they

purport to create.

The next suggested finding is: ''The parties ex-

ecuted the leases and the agreements of employ-

ment openly, without concealment for the purposes

set forth in tinding number threes did so without

an intent to avoid or circumvent the letter or spirit

of the law, but with actual intent to coniidy with

the law." I cannot make such tinding.

The next one is: ''That j)rior to the execution of

the documents and about July 1st the parties sub-

mitted proposed forms to the Office of Price Ad-

ministration with suggestions for change made by

the officers.'' To that extent I can niak(» tliat find-

ing. "That the changes were com])lied with"—that

part of the finding would have to lie stricken be-

cause the testimony is that the suggestion was made

that a time limitation—I think it was 30 days,

witliin these lease forms, was ()])jecti()nable, and

they knew that it was objectionable, but there was

no testimony that the OPA said if that were

changed they would api)r()V(' it, and 1 do not want

to h^ive lliat inference here, so if \(ni want to sub-

mit findings as 1 have suggested, 1 will consider

them.

The next suggestion is: "That at the time of the

[14()] conference of July 1st, and continuing there-

aftei- until th(» r(H'ei])t of the Amendment No. 2(), al-

though s;ii(l local office had no dou])t of the right of
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the wholesaler to own and operate retail markets,

said office was in doubt as to the interpretation of

the national office concerning the subject matter,

of approving the particular method and form of

such operation in deciding which forms would be

treated as prima facie evasions in the spirit of the

law." I will have to decline to make such finding.

The proposed finding: ''That on July 30th, the

local Office of Price Administration notified the

defendant by letter that the national office had ex-

pressed disapproval of the form of operation, and

that now such forms would be treated as an evasion

;

that said letter stated that said disapproval was

based upon paragraph three of the employment

contract, said letter quoting said paragraph in full,

and which paragraph provided that the manager

of the outlet would receive his compensation by

taking the profit remaining after deducting all

costs of operation, of ten per cent; said letter fur-

ther called attention to the fact that a clarifying

amendment would soon be issued by the Adminis-

trator, and ended with the suggestion that there

be a further conference betw^een the parties." Well,

I could not make a finding as comprehensive as

that, because the inferences suggested therein are

not the inferences that the Court draws from all

the facts and circumstances in this case, so T de-

cline to make such finding.

As to the next suggested finding: ''Defendant

requested delays as to such further conferences be-

cause of the absence of tlie ])resident of the com-

pany, and also to await [147] the so-called clarify-
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ing amendment/' The first part of that states a

fact that I have no hesitancy in finding—the ab-

sence of the president. 1 think tliere was evidence

his absence was due in part to illness—I am not

so sure, but I cannot find and do not find from the
'

evidence submitted in this case that the amendment

was ever represented as being a liberalizing amend-

ment.
I

The next proposal is: ''On August 30th the de-

fendant was notified by letter, and that said letter

further demanded defendant ])rocure mutual re-

cision of the leases within a reasonable time and

requested notice from time to time as to the prog-

ress made in that regard''—I have no hesitancy in

ilnding in substance at least, what is included in

that, because the Court assessed its damages upon 1

that idea.
.]

We then have the proposal: ^'The defendant
j

answ^ered said letter on September 2nd, stating that

the matter has been referred to the legal department
;

of the company for opinion as to the recision of the

contracts. Defendant did not take inunediate steps

to procure a recision, l)nt instead, modified the con- '

tracts
— " I do not tliink that finding is necessary,

and

:

'

Voui" 11 til finding, tlie su])stance of that is not in
j

dispute at all. If it is material, it inight be sub-
i

mittcMl. It was not November 1st. The stii)ulation '

in the exhibit would indicate it was about Xovem-

bei- 8th.
'

Ml*. Smith: I think. Your Honor, 1 am not sure j

the evidence shows it, but I think the defendant
\
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derived no benefit from any of the leases subsequent

to November the 1st.

The Court: If that is true, then these—I am
[148] taking these exhibits that were attached to

the complaint—take each one of these various

places of business up individually and there is a

breakdown, and then your stipulation refers to

them, and it is stipulated they represent the facts.

Now, then, if it is a fact that there is nothing after

November 1st,—the exhibits disclose sums following

November the 1st.

Mr. Smith : There might have been some re-

ceipts, but not for business transacted

The Court: Some amounts are substantial. One

for $88.00, and one for $63.00, and another one for

$10.00, and another for $30.00, and so on, but that

is a matter that counsel can work out between

them as to

Mr. Agnew: I have one thought I would like to

ask Your Honor about, and that is the matter of

penalty during the month of September. The letter

of August 30th which is just before September 1st

notifies us for the first time about the—what they

called their clarifying amendment. They used that

language about it, that it was now in effect, and

they end the letter stating '^We therefore shall re-

quire a recision of these contracts. Please let this

office know^ from time to time wliat progress you

are making." I think at least some reasonable

amount, before penalties are attached in the month

of September, sliould be allowed for this recision.
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The truth is, they did not proceed immediately, and

tried to stage an argument, but for

The Court: The Court of course has relieved

you of any penalty in July and any ])enalty in

August.

Mr. Agnew : I tliought the same reasoning would

justify no penalty in Se])tem]>er, to allow us to

comply with [149] that letter, ^riiey said ^ We will

give you a reasonable time/' and a reasonable time

I w^ould say, would be the following montli to get

rid of it, and we would still be without penalty

under the way they expressed it
—*'We ex})ect you

within a reasonable time to secure revision of these

agreements/'

The Court: What have you to say to that?

Mr. Huglies: I would suggest in view of the

fact tliat they had never returned any ])i\vX of this,

that they never intended to com])ly with that i)art

of it, beginning in September, and I do not think

they are entitled to any benefit from that because

a little diiferent situation, as Ynwr Ilonoi- sug-

gested, might apply after Septeml>er the 1st, or

after August the 30th, and

The Couii: 11iat lettei' is dated August 30th

is it?

Mr. ITuglies: August 30th.

Tli(» Court : Well, will you let me see that again?

Ml'. Agnew: Vou ])]-obably would have—there

wasn't any ])rotit, as was deuionst rated by our testi-

mony, in addition to this. Whatevei* pi'ofit it was,

was approximately (30% income tax charged l)y the
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United States Governnieut, charged already, and I

do not believe they would return that part of it.

The Court: The letter is Defendant's Exhibit

A-3, and the paragraph pertinent is: ^^The arrange-

ment thus constitutes an evasion of the ceilings

fixed in the regulation and in our view must be

terminated.

''A reasonable time will be allowed to effectuate

a termination before we proceed with legal action.

We [150] shall expect, however, to be kept advised

of your program in bringing about recisions."

I am rather persuaded to the view that this let-

ter would seem to indicate that some time should

be allowed. I am taking into consideration, too, the

warning that was given a month earlier.

]VIr. Layman: Isn't that time for taking legal

action, rather than fixing damages'? It seems to

me
The Court: Doesn't your letter carry the infer-

ence as to what was a reasonable time? Under the

circumstances, it w^ould appear to the Coui-t that

two weeks would have been a reasonable time to

have terminated these contracts with such warning,

but whether that was done, doesn't the letter carry

with it the inference that the OPA would not take

any action for a reasonable time and under the cir-

cumstances two weeks would ])e reasonable?

Mr. Layman: I don't think so, Your Honor. We
mi gilt still have claimed damages, but we might not

have brought suit for a ])eri()d of sevei'al weeks.

There is no waiver of tlie right to claim damages

noted. We claim clear back to Julv 1st.



210 Chester Bowles vs.

The Court: I tliink tliat I shall modify the judg-

ment that I have already suggested, by eliminating

any i^enalties, above the over-charges on the busi-

ness transacted up until the 15th of Sej)tember. I

fix the 15th of September as the time when penal-

ties are to be assessed.

Mr. Smith: There were twenty-tive cases there.

That is not a small task.

The Court: But it was all in one city and they

could all be seen in one afternoon if the weather

was good. [151]

Mr. Smith: Some declined to answer.

Mr. Hughes: I am afraid, Your Honor, this is

going to be j)retty hard to figure ])ecause these i)ay-

ments were made weekly, and during each month,

and to cut off in the middle

The Court: Wliatevcr would conslitute the two-

week period in September, and if you can agree

ui)()n the calculation and the fads in so far as you

can, and where you cannot agree, then decide ui)on

some date I can probably come back u]i here and

sign findings of fact and conclusions of h\w, and tlie

judgment.

]\Ir. Smith: Your Honor ])lease, at this time I

think it is proper to ask Your Honor to look at

Section 107-E-l of the aiiicndment, wliicli itcriiiits

us, witli ^^)ur IIonoi*'s consent, to attack the \ali(l-

ity of the regulation in the Emei'gency Court of

Api)eals where it says ''within live days after judg-

ment,'' whether that means today oi- the day th.e

judgment is formally (^nteicd, I am not ?ui'e. I'

want to be sure of it.
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The Court—One O—section?

Mr. Smith: Section 107 of the amendment,

—

1-A-

Mr. Layman: If the Court please, that is on

pages 14 and 15 of the pamphlet I handed to you

yesterday, Section 204.

The Court : It is 204 here.

Mr. Layman: 204-E-l. You are referring to

the stabilization act.

If the Court please, we would be w^illing to con-

cede the time would run from the date the formal

judgment is entered. [152]

Mr. Smith: I would not be satisfied witli that.

Your Honor, because that would be something for

the Emergency Court to pass upon, upon a showing

that we had some excuse for not filing a protest,

why I think Your Honor has no discretion but to

grant us permission to file this complaint in tlie

Emergency Court of Appeals, and I believe this

is the time to secure that consent.

Mr. Layman: If the Court please, if this is

going to be considered an application to file now,

there are so many questions, we would like to have

an argument set for that point.

The Court: I do not think the time could pos-

sibly start to run until the formal judgment is

entered.

Mr. Smith : Until the formal judgment is en-

tered ?

The Court: Yes, because the Court may com-

pletely change its judgment, and give consideration

to a motion for a new trial, and subject to a change
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ill view])oiiit, this time eleineiit could not possibly

a})|)ly to an oral ])r()ii()un('('iii('iit iiiakiii^ix a disj)osi-

tioii of the cause.

Mr. Smith: If that is Your Honor's ruling, that

is satisfactory. It is in the record. I just wanted

to make sure of it.

The Court: I am not deciding now, because I

just had this brought to my attention, that it is

either mandatory or discretionary with the courts

to permit such an appeal. I do not know—I do not

know because I have not had an opportunity

—

whether the situation in the instant case, whether

it brings it within the provisions of this particular

enactment in reference to an appeal to the [15:^)]

Emergency Price Control Court.

Mr. Smith: Then w(^ will ])reseiit the applica-

tion at the time of the presentation of the judgment.

The Court: Yes. Let me ask, for my own in-

formation, counsel on both sides who have studied

the law and the decisions that cover the instant sit-

uation, is it your belief that you could do two things

at the same time; that you could take tlie matter to

the Emergency Court of Appeals and at the same

time to tlie Ninth Circuit Court of Ap])eals?

Mr. Smith: That is th(^ way T read tlie law. We
arc not ])crmitte(l to attack the validity in any other

court except the iMiiergcMicy ("ourt, and wt' are pei-

mitted to aj)peal this case.

The Court: Is tliat your view of it?

Mr. Layman: 1 coiddn't say.

Mr. Agnew: I was ratlu^* inclined to tlie view

personally that it would oi)erate as a stay, and that
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the api)eal to the Circuit Court would wait. That

is, it would operate as a stay of judgment.

Mr. Layman: No.

The Court: Well of course you have the Rules

of Civil Procedure to consider and the time limit

fixed therein for appeals.

(Case closed.)

[Endorsed] : Filed May 31, 1945. [154]
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In the Ignited States Circuit Court of Appeals

for the Ninth Circuit

No. 11089

CHESTER BOWLES, Administrator of the Office

of Price Administration on Belialf of the

UNITED STATES OF AMERICA,
AppeUant and Cross Appellee,

vs.

JAMES HENRY PACKING COMPANY,
a cor])oration.

Appellee and Cross Appellant.

STATEMENT OF POINTS TO BE RELIED
UPON

Appellant and Cross Api)ellee, Chester Bowles,

Administrator of the Office of Price Administration,

will urge and rely upon the following points on the

Appeal taken by him in this cause, to-wit:

1. The Court below erred in awarding judg-

ment in favor of plaintiff and against defendant for

only the excess over the legal maxiiuum of the prices

charged by defendant on tlie sal(\-^ made ])rior to

September lil, 194.*] which ai'c referred to in the

Findings of I'act and Con(*lusions of Law.

2. The Court below vvvvd in awarding judgment

in favor of j)laintiff foi* only ^21,72().8f).

3. The Court Ix'low erred in failing to award

judgment in favor of plaintiff for tliree times the

excess over the legal maximum of tlie i)rices charged
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by defendant on all of the sales referred to in the

Findings of Fact and Conclusions of Law whether

made before or after September 15, 1943.

GEORGE MONCHARSH
Deputy Administrator for

Enforcement

FLEMING JAMES, Jr.

Director, Litigation Division

DAVID LONDON
Chief, Appellate Branch

ALBERT M. DREYER
Attorney

Attorneys for Appellant and

Cross Appellee.

[Endorsed]: Filed August 9, 1945. Paul P.

O^Brien, Clerk.

[Title of Circuit Court of Appeals and Cause.]

DESIGNATION OF PORTIONS OF RECORD
TO BE PRINTED

Appellant and Cross Appellee, Chester Bowles,

Administrator of the Office of Price AdministratioM,

hereby designates the following portions of the

record herein to be printed:

1. Plaintiff's Complaint

2. Defendants' Amended Answer

3. Stipulation, dated October 11, 1944, with at-

tached Exhibits

4. Sui)X)lemental Stipulation dated November

15, 1944
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5. Defendants' Motion to Dismiss

<). Order Denying Motion to Dismiss

7. Findings of Fact and Conclusions of Law
8. Judgment

f). Transcript of Testimony and all Exhibits in-

troduced in evidence.

GEORGE MONCHARSH
Deputy Administrator for

Enforcement

FLEMING JAilES, Jr.

Director, Litigation Division

DAVID LONDON
Chief, Appellate Branch

ALBERT M. DREYER
Attorney

Attorneys for Appellant and Cross Appellee, Ches-

ter Bowles, Administrator.

[Endorsed]: Filed Aug. 9, 1945. Paul P.

O'Brien, Clerk.

[Title of Circuit Court of Appeals and Cause.]

APPELLEE AND CROSS-APPELLANT'S
AMENDED STATEMENT OF POINTS

Following is a statement of tlie points \\\)o\\ whicli

appellee and cross-appellant intends to rely for a

reversal of the judgment entered against it, to-wit:

1. The action was brouglit without autliority

from the plaintiff, and defendant's motion to dis-

miss should have hec^n ^ranted.
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2. The leases to the defendant referred to in the

pleadings were bona fide and bound the defendant

to all legal liabilities and responsibilities of a lessee

in possession, and defendant made no sales of beef

or veal to its lessors or market managers and, hence,

did not evade or violate any provision of the Emer-

gency Price Control Act of 1942 or regulations is-

sued thereunder.

3. In leasing retail markets and distributing in-

spected and graded beef through them to the public

at ceiling prices, the defendant was complying with

the Emergency Price Control Act in preventing

^'hardships to persons engaged in business," and

assisting '4n adequate production of commodities,"

and preventing inflation, as such purposes are stated

in the preamble of said Price Control Act.

4. In distributing inspected and graded meat to

the public through its retail markets at ceiling

prices or less, the defendant was assisting law en-

forcement authorities in eliminating the ^^ black

market."

5. Prior to and during the operation of its retail

markets, defendant sought advice and guidance

from the local office of the plaintiff, and at all such

times in good faith endeavored to comply with the

Price Control Act and its regulations, and, upon

notice from the local office of the plaintiff tliat it

considered defendant's retail market operations for-

bidden by the Act, requested cancellation of its

leases from all lessors and discontinued its opera-

tion of the markets.

6. Defendant did not evade or violate the Emer-
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on inflation, the prevention of which is the prime

geney Price Control Act, as it sold beef to ultimate

consumers only at ceiling prices or less, and only

the price to ultimate consumers has any bearing

purpose of the Price Control Act.

7. Even if the leases are disregarded, and it is

assumed that the defendant Packing Company sold

meat to its various markets, there was no violation

or evasion of Maximum Price Regulation 169 prior

to the letter from the local enforcement division

of plaintiff dated August 30, 1943 (Defendant's Ex-

hibit A-3) and a reasonable time thereafter, as not

until then w^as the defendant Packing Company fur-

nished wdth its long requested interpretation of the

Regulation, and it was allowed ''a reasonable time"

to effectuate termination of the leases.

8. Upon securing an interj)retation of the Regu-

lation, the defendant Compan}^ proceeded wath rea-

sonable promptness to comply with the interpreta-

tion and did not fail to take practical precautions

against the occurrence of a violation, and did not

wilfully violate or evade the Regulation.

9. Assuming tliat the trial court was correct in

finding that the defendant Company liad evaded

or violated the Regulation, its conclusion was er-

roneous and the judgment rendered excessive, be-

cause the judgment was for th(^ total gain of the

defendant Comj)any realized by tlie opei-ation of the

retail markets from ])ork, ham, bacon, lamb, lard

and other commodities furnished by the defendant

Com])any, and only the alleged overcharge on ])eef

and veal is involved in the lawsuit, as l^c^gulation

I
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169 applies only to beef and veal; and the trial

court arbitrarily and wrongfully treated the entire

profit as an overcharge on beef, notwithstanding the

supplemental stipulation wherein it was agreed that

beef constituted but 57% of all meats delivered to

said retail markets.

JAMES HENRY PACKING
COMPANY
Appellee and Cross-Appellant

By ALMON RAY SMITH
HENRY CLAY AGNEW

Its Attorneys.

[Endorsed]: Filed Aug. 13, 1945. Paul P.

O'Brien, Clerk.




